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PREFATORY NOTE 


It is the purpose of this publication to make available to interested 
persons, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as opposed 
to quasi-legislative) character, and which, under the applicable stat- 
utes, can be made by the Secretary of Agriculture, or an officer author- 
ized by law to act in his stead, only after notice and hearing or oppor- 
tunity for hearing have been given. These decisions do not include 
rules and regulations of general applicability which are required to 
be published in the Federal Register or (for reasons of law and policy) 
decisions issued under statutes which expressly authorize, but do not 
require the publication of the facts and circumstances of a violation, 
unless the Secretary in his decision has specifically ordered or directed 
such publication. 

The principal statutes concerned are the Agricultural Adjustment 
Act (1933), as amended and as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 
et seq.), the Commodity Exchange Act (7 U. S. C. 1940 ed. 1 et seq). 
the Federal Seed Act (7 U. S. C. 1940 ed. 1551 et seq.), the Grain 
Standards Act (7 U.S. C. 1940 ed. 71 et seq.), the Packers and Stock 
yards Act, 1921 (7 U.S. C. 1940 ed. 181 et seq.), and the Perishable 
Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.). 
These statutes are now administered by Agricultural Marketing Ad- 
ministration created by Executive Order No. 9069, February 23, 1942 
(7 F. R. 1409). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions” and may be cited by the 
designation “A. D.”, together with the appropriate number, which 
appears at the beginning of each decision. Copies of monthly issues 
beginning with January of 1942 and annual bound volumes of the 
decisions will be available through the Superintendent of Documents, 
Washington, D. C. 
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(A. D. 68) 


UNITED STATES DEPARTMENT OF AGRICULTURE 


In the matter of the petition of MuTuaL ORANGE DistTRisutors, et al., under section 
8e (15) (A) of Public Act No. 10, 73d Congress, as amended and as reenacted 
and amended by the Agricultural Marketing Agreement Act of 1937, relating 
to Order No. 53, order regulating the handling of lemons grown in the States 
of California and Arizona. Before the Secretary of Agriculture. No. D-53-1. 


PRELIMINARY STATEMENT 


The Agricultural Adjustment Act (1933), as amended and as re- 
enacted and amended by the Agricultural Marketing Agreement Act 
of 1937 (hereinafter called the “act”).1 directs the Secretary of Agri- 
culture to issue, under conditions and in the manner prescribed in the 
act, orders regulating the handling of specified commodities (including 
fruits) so far as such handling is in interstate or foreign commerce 
or directly burdens, obstructs, or affects such commerce.’ 

Section 8c (6) of the act*® authorizes, inter alia, the inclusion in 
orders applicable to particuiar fruits of terms limiting the total quan- 
tity of fruit which may be marketed by all handlers thereof during 
any specified period and of terms regulating the quantity of the fruit 
which each handler may market during any period, based upon the 
quantity which each handler has available for current shipment or 
upon the quantity shipped by each handler in a prior representative 
period. 

Pursuant to the authority granted by the act, the Secretary, during 
the fall of 1940, gave notice of and held a public hearing (a so-called 

“promulgation hearing”)* with respect to a proposed order * which 
would regulate the hi .ndling of lemons grown in the States of Cali- 
fornia and Arizona. At this hearing, all but one of the petitioners ® 


U. A. 601 et seq. 

U. S A. 608e (1). 

ym A. 608e (6) 
‘The eee was held’ at Los Angeles, California, on October 21, 22, 23, 24, 25, 26, and 
1940. The notice and hearing are prescribed by section 8c (3) and (4) of the act 
I. S$. C. A. 608e (3) and (4)). 

5 The proponent of the order was the California Fruit Growers Exchange, the dominant 
organization in the lemon industry. 

*The names of the petitioners, their addresses, and places of business are as follows: 
Mutual Orange Distributors, 305 Brookside Avenue, Redlands, California; Chula Vista 
Mutual Lemon Association, 380 Center Street, Chula Vista, California; Escondido Co- 
operative Citrus Association, Box 467, Escondido, California ; Glendora Cooperative Citrus 
Association, South Vermont Avenue ane Santa Fe Tracks, Glendora, California; Index 
Mutual Association, Box 398, La He ibra, California ; La Verne Cooperative Citrus Associa- 
tion, 1941 Lincoln Avenue, L a Verne, California; Orange Mutual Citrus Association, 426 
West Almond Avenue, Orange, California ; Upland Orchards, 225 Stowell Street, Upland, 
California; Ventura County Orange and Lemon Association, Montalvo, California: Whit- 
tier Mutual Orange and Lemon Association, 905 West Hadley Street, Whittier, California ; 
and R. H. Verity, Sons and Company, Box 267, Corona, California. Upland Orchards was 
not revresented at te promulgation hearing 

Kach of the petitioners with the exception of R. H. Verity, Sons and Company, is a 
corperation o-ganized and ex'stine under the law: of the State of California. The Verity 
Company is a copartnership, composed of W. B. Verity, A. H. Verity, R. C. Verity. Helen 
F. Verity, Lucille F. Collins, Alice Davidson, Gertrude Livingston, and Katherine E. Burritt. 
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appeared and took an active part in opposition to the proposed market- 
ing order. The petitioners’ opposition was based generally upon the 
claimed economic invalidity of restrictions upon the marketing of 
lemons (volume proration for lemons), and upon a belief that the 
proposed order, if adopted, would, for several reasons, work upon 
the petitioners unjust and unlawful discrimination and injury.’ 

On the basis of the promulgation hearing, the Secretary, on April 
5, 1941, issued an order which regulates so much of the handling of 
California-Arizona lemons as is in interstate commerce or in com- 
merce with Canada. The order, known as order No. 53,5 became 
effective on April 10, 1941, although shipments of lemons were not 
actually regulated thereunder until the week beginning on June 1, 
1941, 

By the order the Secretary is authorized, upon recommendation of 
the Lemon Administrative Committee,® to limit the total quantity of 
California-Arizona lemons which all handlers thereof may market in 
interstate commerce or in commerce with Canada during any 
week.” This total quantity is distributed (or allotted) among han- 
dlers in accordance with a “prorate base” for each handler which is 
determined by the Secretary, also upon recommendation of the Com- 
mittee. The “prorate base” is derived from the proportion which 
each handler has (at two week intervals) of the total quantity of lem- 
ons “available for current shipment” from California and Arizona. 
The quantity of lemons which each handler has available for current 
shipment is measured by the quantity of lemons which each handler 
has picked from the trees and has assembled at an established ship- 
ping point within the area of production." However, if a handler 
shows the unavailability of facilities for such assembling, he may, 
nevertheless, have the quantity of his available lemons computed and 
his “prorate base” determined accordingly.” Any handler is per- 
mitted to exceed his weekly allotment by 10 per centum or one carload, 
whichever is greater, but the allotment for the next succeeding week 


™The petitioners’ objections. as suinmarized in the brief filed on their behalf after the 
promulgation hearing, were upon the grounds that: (1) volume proration of shipments 
for a tree crop such as lemons is economically unsound; (2) volume proration will not 
increase the per acre income of lemon growers; (3) the condition of the lemon industry 
does not require or justify the establishment of a proration program; (4) the proposed 
order would be unjust, discriminatory. and confiscatory as to growers outside the California 
Fruit Growers Exchange, growers who have lemons with a short storage life, small inde- 
pendent handlers, and handlers who have insufficient storage capacity to operate success- 
fully under a volume proration hased on lemons in storage. 

8 Title 7, Ch, TX, secs. 953.1-953.16, inel., Code of Fed. Regs. 

®*The Committee, which is representative of the industry, is charged (subject to the 
Secretary's supervision) with the administration of the order. 

109 Section 953.4 (b) of the order. The recommendation of the Committee is to be made 
after consideration of specified factors pertinent to the demand for lemons. Provision is 
made for increasing the recommended quantity if demand exceeds expectations. 

uJd., sec. 953.4 (d) and (e). Thus, for example, if there were only five handlers of 
California-Arizona lemons, each with two carloads available for current shipment, the 
“prorate base” for each handler would be .20. If the Secretary fixed five carloads as the 
total quantity which could be shipped during the week, the “prorate base” of each handler 
(.20) would be applied against the total shippable quantity (five carloads) so that each 
handler would receive an allotment of one carload for the week. 

2Jd,, sec. 953.4 (d) (5). This is the so-called “tree-count” provision about which more 


is said below. 
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is reduced commensurately with the excess so handled. If a handler’s 
allotment for any week is not filled, the unused portion may be carried 
over by the handler to the next succeeding week only, and not to later 
weeks. Allotrnents may be lent by one handler to another, subject to 
conditions specified in the order. The transfer of allotments not ac- 
companied by the transfer of an equivalent quantity of lemons is 
prohibited. An allotment holder who disposes of lemons may assign 
the allotment to the handler who acquires the lemons, but who has no 
prorate base for such lemons. 

Particular provisions of the proposed order to which the petitioners 
took vigorous exceptions at the promulgation hearing were materially 
modified, in their favor, in the order issued by the Secretary. How- 
ever, the petitioners * continued to object to the regulation. On May 
12, 1941, acting under section 8e (15) (A) of the act, they filed with 
the Secretary a petition attacking the economic and legal validity of 
the order and seeking relief from the regulation provided thereby.” 

The petitioners described themselves and their operations as fol- 
lows: Mutual Orange Distributors is a cooperative central marketing 
organization which markets lemons for its member associations. The 
other petitioners, with the exception of R. H. Verity, Sons and Com- 
pany, are Mutual’s member associations. The Verity Company is a 
co-partnership which grows and handles its own lemons and serves a 
special demand for “jumbo” or extraordinarily large lemons. The 
petitioners are the marketers of between 6 and 7 per centum of the 
California-Arizona lemon crop, which constitutes virtually the entire 
United States crop of lemons. The petitioners contend that: in con- 
trast to the manner in which a large part of the California-Arizona 
lemon crop is sold, the major part of their lemons are sold pursuant 
to prior orders, about one-half of which have, in the past, come from 
one source; their lemons, in contrast to the lemons of other handlers, 
predominate comparatively in the so-called “tree-ripe” type, which 
has a short storage life after picking, rather than in the longer 
keeping so-called “green” and “silver” types; their storage facilities 
are limited, as compared to the facilities of other handlers for storing 
lemons. 

The petitioners challenge the order’s legal validity because, in their 
view: (1) the order will deprive them and their grower members of 


13 Jd., sec, 955.4 (f)—(1), inel. 
14The petitioners are all “handlers” of lemons as defined in section 953.1 (f) and (g) of 
the order. 

15 Section 8c (15) (A) provides that a handler may file a petition with the Secretary 
stating that an order, or any provision thereof or any obligation imposed in connection 
therewith, is not in accordance with law, and praying for a modification of the order or 
for exemption therefrom. It requires the Secretary to hold a hearing on the petition and 
to make a ruling on the prayer of the petition. By the succeeding subsection, (15) (B), 
the District Courts of the United States are given jurisdiction to review rulings of the 
Secretary under subsection (15) (A). The court, if it determines that such a ruling is not 
in accordance with law, is directed to remand the proceedings to the Secretary with 
directions to make such ruling as the court determines to be in accordance with law or 
to take such further proceedings as, in the court's view, the law requires. 
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property without due process of law and will result in the taking 
of property’ without compensation, in violation of the Fifth Amend- 
ment to the Constitution of the United States; (2) the order is arbi- 
trary, unreasonable, and inequitable, and will result in unjust dis- 
crimination against them and their members; (3) the order abridges 
and curtails the right of the petitioners and their members to contract 
with respect to their property; (4) certain provisions of the order 
constitute an unlawful and unconstitutional delegation of power; and 
(5) the order is not in accordance with the requirements of the act. 
The petition specifies thirty objections to the order, the first nine of 
which go to the soundness of the entire scheme of regulation and of 
the findings of the Secretary upon which the regulation is based,?° 
and most of the remainder of which deal with claimed deficiencies in 
specific provisions of the order. 

In accordance with regulations *" issued by the Secretary in respect 
of proceedings under section 8c (15) (A) of the act, and after notice 
to 'the petitioners and the Department, a hearing on the petition was 
held on June 19, 20, 23, and 24, 1941, at Los Angeles, California. At 
this hearing, the petitioners offered evidence in support of their attack 
upon the soundness of the regulation provided by the order and of the 
findings of the Secretary upon which the regulation is based. Such 
evidence was excluded for the purpose for which offered, but, upon 
representations of counsel for the petitioners, was admitted by the 
presiding officer for the purpose of showing discrimination against the 
petitioners in the operation of the order. The petitioners also pre- 
sented other evidence in support of their claim that the order is 
unfairly and unlawfully discriminatory as to them. 

After the hearing, extensive briefs were filed on behalf of both the 
petitioners and the Department. The petitioners devoted their brief 
largely to the question whether the findings contained in the order that 
the regulation will establish orderly marketing conditions, result in 
higher prices to lemon producers, and protect the interests of con- 


16 These nine general objections—the only ones with respect to which evidence was offered 
by the petitioners—may be summarized as follows: (1) volume proration for lemons is 
economically unsound; (2) volume proration will not increase the per acre income of lemon 
growers; (3) the order will not tend to accomplish or further the act’s declared policy, but, 
on the contrary, will interfere with and disrupt the orderly flow to market of the peti- 
tioners’ lemons: (4) volume proration of lemons is extravagant and wasteful and will 
increase the quantity of low quality lemons on the market, resulting in consumer dissatis- 
faction and decreased demand for lemons; (5) volume proration under the order burdens 
producers with unnecessary packing, hauling, and processing costs; (6) the order will 
result in unjust discrimination against, and confiscation of property of the petitioners and 
their members, and particularly those members whose orchards produce many small, 
tree-ripe, or short-lived lemons, and growers and handlers with no or insufficient storage 
facilities: (7) in failing to differentiate between tree-ripe lemons and lemons with a long 
storage life, the order regulates, on the same basis, the handling of two different crops, 
which is neither practicable, fair, nor permissible under the act; (8) the order discriminates 
against the petitioners’ growers, the bulk of whose lemons is sold at private sale, as 
distinguished from growers of the California Fruit Growers Exchange, a large part of 
whose lemons is sold at auction; and (9) the alleged surplus of lemons is occasioned by 
new and inere asin gly heavy plantings and by the inefficient merchandising methods of the 
Exchange, neither of which factors is affec ted by the order. 

7 Gen. Regs., terion D, No. 1 (Title 7, Chap. IX, secs. 900.100-900.122, incl., Code of 
Fed. Regs.). 
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sumers, are supported by the evidence adduced at the promulgation 
hearing.’® 

On September 18, 1941, the presiding officer’s report, containing 
preliminary statement, suggested findings of fact, conclusion, and 
recommended ruling of the Secretary, was served on the petitioners 
and the Department. The recommended ruling was adverse to the 
petitioners, who, on October 28, 1941, filed exceptions to the report 
and suggested amendments to the presiding officer’s findings. 


CONCLUSIONS 


Scope of proceeding under section 8c (15) (A) of the act. 

As has been indicated, the petitioners have affirmatively attacked 
the soundness of the regulation provided by the order and the findings 
of the Secretary which are embodied in the order and upon which 
the regulation is based. The permissibility, under section 8¢ (15) (A) 
of the act, of such an all-out offensive against the order has been chal- 
lenged by the Department. To know whether the petitioners’ com- 
plaints upon this score may be entertained and whether the evidence 
offered in support thereof and admitted for another purpose *° may be 
considered, it is necessary first to indicate the aims and limitations 
of a proceeding such as this under section 8e (15) (A) of the act. 

The act provides for two distinct types of proceeding in connection 
with the issuance and execution of a marketing order. The first type 
is that which, under the act, must occur before the issuance of, and 
serve as a foundation for the regulatory order. This proceeding must 
be accompanied by due notice of and an opportunity for hearing upon 
a proposed order.”° It is directed toward no particular individual, 
but rather toward all persons who would be affected by the issuance 
of the proposed order, and it eventuates in regulations of general 
applicability with the force and effect of law.*! This administrative 
proceeding, by which an opportunity is afforded to convey to the 
Secretary the information requisite to intelligent regulation, has 
been properly described as essentially legislative in character.” 

The other proceeding for which the act provides is one, such as this, 
which may be instituted by a particular person affected by an order. 
It can begin only after the completion of the “legislative” process 


18 The brief, in which no attempt is made to cover all issues raised by the petition, seems 
to indicate a reduction in the scope of the petitioners’ attack upon the order. 

19 Hvidence offered by the witnesses Untereiner and Krick to show the unsoundness of 
the regulation was excluded for that purpose, but was admitted for what it might be 
worth in showing discrimination against the petitioners. 

20 Section 8c (3) and (4) of the act (7 U. 8. C. A. 608c (3) and (4)). 

21 Criminal penalties are attached to violations of an order (7 U. S. C. A. 608e (14)) 
and violations may be enjoined (7 U. S. C. A. 608a (6)). 

2 Sellers, Administrative Procedure and Practice Under the Agricultural Marketing 
Agreement Act of 1937 (1939) p. 26 ff. The Rules of Practice and Procedure Governing Pro- 
ceedings to Formulate Marketing Agreements and Marketing Orders appear in Title 7, 
Ch. IX, sees. 900.1—900.17, incl., Code of Fed. Regs. An order or an amendment to an 
order, and, presumably, the termination of an order, may be proposed by any person. 
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described above (that is, after an order has been issued) and it is 
directed, as the language of the act suggests,** toward the effects of 
an order upon a particular individual, rather than toward the formula- 
tion of a general regulation. In contrast to the process which must 
occur before the issuance of an order, this proceeding is judicial and 
adversary in character, with the Secretary acting in the role of judge 
rather than administrator, and, further, it is in the nature of a review 
proceeding,** with the Secretary, instead of a court, reviewing for 
legal deficiencies. The purpose of the proceeding is to determine 
whether an order is “in accordance with law”, not in the abstract, but 
with respect to a particular handler and his actual situation under 
the order.”® 

The petitioners, in here attacking the soundness of the regulation 
provided by the order and the validity of the findings of the Secretary 
upon which the regulation is based, argue that they should be allowed 
to present for the Secretary’s consideration and decision general evi- 
dence of the kind admittedly presentable in and appropriate to the 
quasi-legislative proceeding requisite to the issuance or amendment of 
an order.** To hold that the quasi-judicial process for which section 
8c (15) (A) of the act provides may be used for such a purpose would 
be not only to subvert the apparent purpose of that process and to 
offer a means of prolonging, in another guise, the quasi-legislative 
process, but also to undermine the Congressional intention which is 
fairly evident from the presence in the act of provisions for proceed- 
ings of both types. Such a holding would violate familiar rules which 
require that the act be construed to make all its provisions harmonious 
and effective.” 

It must be concluded, accordingly, that the soundness of the regula- 
tion and of the Secretary’s related findings are matters beyond the 
competence of this proceeding and that, so far as the petitioners’ case 
pertains to such matters, it cannot be considered here.”* 


2 Section 8e (15) (A) authorizes “any handler subject to an order” to file a petition 
with the Secretary, stating that an order or any provision thereof or obligation imposed 
thereunder is “‘not in accordance with law’ and praying for modification thereof or 
exemption therefrom (7 U. 8S. C. A. 608¢ (15) (A)). 

*% Sellers, op. cit., supra, p. 36 ff. 

%Id., p. 42 ff. 

2*So far as the contention is based upon the holding in Tagg Bros. and Moorhead Vv. 
United States (1930) 280 U. S, 420, it apparently overlooks the quasi-judicial nature of 
the proceeding here, which is analogous to the court review, rather than the rate fixing 
proceeding under the Packers and Stockyards Act, 1921. The latter proceeding may be 
compared to the proceeding which the act here requires for the issuance or amendment 
of an order. The language at page 444 of the opinion in the Tagg case might well be para- 
phrased as follows: “To allow the Secretary’s legislative action to be attacked or supported 
in the quasi-judicial proceeding by new evidence would substitute the quasi-judicial for 
the legislative process. Where it is believed that the Secretary erred in his findings 
because important evidence was not brought to his attention, the angropeiate remedy is to 
apply for a rehearing or to institute new proceedings under section 8c (3) of the act and 
the relevant regulations.” 

The petitioners were present at, and took an active and important part in the promulga- 
tion hearing. The record of the hearing discloses that no request for a continuance was 
made by the petitioners, who, like other interested persons, were allowed a reasonable 
period in which to prepare and file briefs. 

27 Crawford, The Construction of Statutes (1940) p. 244 ff.: Lewis’ Sutherland, Statutes 
and Statutory Construction (1904) p. 693 ff.; 25 R. C. L. Statutes 246. See Van Dyke v. 
Cordova Copper Co. (1914) 234 U. 8S. 188, 191. 

2% This conclusion does not, of course, encompass the question, dealt with below, of the 
support of the Secretary’s findings by evidence adduced at the promulgation hearing. 
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The claim of discrimination. 

The petitioners urge most strongly that the order is not in accord- 
ance with law because it is discriminatory as to handlers in their posi- 
tion. In support of this claim, the petitioners at the hearing presented 
considerable evidence tending to show their lack of sufficient storage 
facilities to operate efficiently under the regulation; their inability, 
under the regulation, to fill the orders received by them for lemons; 
and the necessity, under the order, because of the type of lemons han- 
dled by them, to dispose of a large proportion of their fruit for by- 
product purposes. 

“Discrimination” need not be here defined. It is not amiss, however, 
to note that the essence of “discrimination” is the act of treating one 
differently from another.*® “Unlawful” or “unjust” discrimination 
implies not only different treatment, but different treatment without 
reference to reasonable distinctions or substantial differences between 
the persons concerned, arbitrary selection from among persons under 
like or similar conditions.*° The petitioners have been proficient in 
disclosing their own situation. They have not shown, however, either 
that their hardships under the order are not matched by the hard- 
ships of others subject to the regulation, or that (if it exists) the 
difference in treatment of which they complain is not founded upon 
reasonable distinctions and substantial differences validly recognized 
bythe order. In so failing, the petitioners have not built a record upon 
which any except legally ineffectual findings could be based and have 
failed, therefore, to carry the burden which is theirs of bringing this 
proceeding to the stage at which facts can be found. It is, of course, 
an unavoidable result, if not a stated purpose of regulation, that per- 
sons regulated are not free to carry on their activities as they wish and 
as they conceive to be desirable. That this is true with respect to 
the petitioners may be freely conceded without, in any manner, reflect- 
ing upon the validity of the regulation. 

But if the petitioners had here crossed the threshold in their 
attempt to show discrimination in the operation of the order, there 
is another aspect of the case which would deny the requested relief. 
Prorate bases and allotments under the order are derived from a 
count of lemons “available for current shipment”.*t The compu- 
tation of such lemons includes a computation of the quantity of fruit 
which has been picked and assembled at an established shipping point 
or, under section 953.4 (d) (5) of the order, if facilities for such as- 
sembling are unavailable. of lemons which are not so picked and 
assembled, but which are nevertheless available for current shipment. 


Vv. Georgia So. & F. Ry. Co. (Ga. 1908) 63 S. E. 29, 31; 27 C. J. 
*® See Franchise Miotor Freight Ass'n v. Seavey (Calif. 192 

Lindenburg v. American Ry. Express Co. (W. Va. 1921) 106 8S. E 
8t Section 953.4 (d) (2) and (3) of the order. 


Discrimination. 
) 235 VPae. 1000, 1002; 
884, 886. 


2 Hocking Valley Ry. Co. v. United States (C. C, A. 6th 1914) 210 Fed. 735, 740; Wimberly 
Ss. 
25 
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Lemons in storage, of course, normally qualify as lemons picked from 
the trees and assembled at an established shipping point and are, 
therefore, usually considered in the computation of the quantity of 
lemons available for current shipment. But if a handler lacks facili- 
ties for storing or otherwise assembling lemons—a claim which the 
petitioners make with respect to themselves—he may apply, under 
section 953.4 (d) (5), for the alternative computation, the so-called 
“tree-count” of lemons. It is, of course, one of the specific duties of the 
Lemon Administrative Committee to make such an alternative com- 
putation if assembling facilities are not available. Any handler who 
is dissatisfied with the computation of his available lemons, either be- 
cause he believes the computation erroneous or because he feels himself 
aggrieved by the Committee’s refusal to make a “tree-count”, may, 
under section 953.4 (d) (10) of the order, appeal to the Secretary for 
a recomputation. The record indicates that one of the petitioners has 
applied for and received a computation of available lemons under the 
“tree-count” provision of the order. The record does not indicate that 
the other petitioners have applied for or received such computations of 
their available lemons. In any event, it appears that none of the peti- 
tioners has appealed, under the applicable section of the order, from a 
computation of lemons made by the Lemon Administrative Committee. 

It is a “long settled rule of judicial administration” ** that one 
must first exhaust his available administrative remedies before he 
may resort to a court for relief against injury growing out of adminis- 
trative action.** The rule is of equal validity in a statutory quasi- 
judicial review proceeding of this kind in which it appears that the 
remedies available under the order have not been exhausted.** It 
must be concluded, accordingly, that none of the petitioners has quali- 
fied himself to complain, in a proceeding under section 8¢ (15) (A) 
of the act, of the prorate bases assigned or of the allotments issued 


to him. 
The evidence at the promulgation hearing. 


The petitioners did not, until after the hearing on their petition, 
raise fully the question whether the findings of the Secretary em- 
bodied in the order are supported by evidence adduced at the promul- 
gation hearing.** In their brief, however, they have argued this 
question at considerable length. Assuming, without deciding, that 


* Myers Vv. Bethlehem Shipbuilding Corporation (1938) 303 U.S. 41, 50. 

See McAllister, Statutory Roads to Review of Federal Administrative Orders (1940) 
28 Cal. L. Rev. 129. 

* Compare Green Valley Creamery v. United States (C. C. A. 1st 1939) 108 F. (2d) 
342, 347. 

% The promulgation hearing record (1135 pages of testimony, 34 exhibits) was, by ref- 
erence, incorporated in the record of this proceeding in its entirety. Although new rules 
of procedure (7 CFR 900.60 (d) (6), 6 F. R. 6577) effective on January 1, 1942, are 
calculated to discourage the promiscuous introduction of irrelevant matter and to require 
the identification of material pertinent to the issues, this difficulty is apparently unavoid- 
able where the question is of the order’s support by the evidence. 
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the petitioners are in a position to raise the question and that the 
Secretary in this proceeding is required to review the record to deter- 
mine whether his prior findings are supported there, an examination 
of the evidence adduced at the promulgation hearing discloses ample 
support, either directly or by reasonable inference, for all findings 
of the Secretary embodied in the order. 

Other objections voiced by the petitioners. 

The petitioners complain because certain terms used in the order are 
not defined, either there or in the act, and because of claimed uncer- 
tainty as to the meaning of various provisions of the order. It is, of 
course, unnecessary that each of the terms of a regulation be defined. 
therein or that the meaning of all provisions of a regulation be ab- 
solutely clear. In any event, the Lemon Administrative Committee is 
specifically charged with the making of “rules and regulations to ef- 
fectuate the terms and provisions” of the order * and its services are 
always available to the petitioners to assist in resolving doubts which 
they may have concerning the meaning of the order. 

The petitioners contend further that the order, in providing for the 
modification by the Secretary of prorate bases recommended by the 
Lemon Administrative Committee and for the designation of agents 
to act for the Secretary in connection with the order, authorizes illegal 
action by the Secretary. The petitioners have not alleged or shown 
any injury by virtue of such provisions. It is sufficient here to say 
that the possibility of unlawful action under the order is not an argu- 
ment against the order’s validity.” 

The residue of the petitioners’ thirty specified objections are of 
equal or lesser consequence and would not, if conceded, affect the val- 
idity of the order. They need not be remarked upon further here. 

The petitioners have urged the invalidity of the order upon con- 
stitutional, as well as statutory grounds. It is established that an ad- 
ministrative officer should not hold a statute enacted by the Congress 
to be unconstitutional, unless and until a court of competent juris- 
diction has so ruled.** By parity of reasoning, the Secretary should 
not hold a regulation prescribed by him in his quasi-legislative capacity 
under a statute enacted by the Congress to be unconstitutional, except 
under like circumstances. 

It is concluded, accordingly, that the order is, in all respects here 
concerned, consonant with the act and in accordance-with law and that 
the relief requested by the petitioners should be denied. 


% Section 953.2 (k) (2) of the order. 

* Compare the Supreme Court's repeated statement that “The possible abuse of a power 
is not an argument against its existence.” Hverard’s Breweries v. Day (1924) 265 id S. 
545, 560, and cases cited. 

8 Panite V. District of Columbia (App. D. C. 1940) 112 F. (2d) 39; Secretary of Agri- 
culture v. New Jersey Coop Co., Ine., July 1, 1987 (P. & S. Does. No. 553, 554, 555) ; 
ruling made on December 27, 1941, on the petition of New York State Guernsey Breeder? 
Cooperative, Inc. (Doc. No. D-27—1) under section Se (15) (A) of the act. 
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Because, as appears from the foregoing, a large part of the peti- 
tioners’ case falls outside the proper bounds of a proceeding of this 
kind, and because, as indicated above, the record in this proceeding does 
not warrant any legally significant findings with respect to the re- 
mainder of the petitioners’ case, no formal findings of fact of the 
usual sort have here been made. 


ORDER 


In view of the foregoing conclusions, the relief requested by the 
petitioners is denied and the petition is dismissed. 

This document, including preliminary statement, conclusions, and 
order, shall be served on the parties by registered mail or in person. 

Done at Washington, D. C., this 7th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[ SEAL | (S) Rosert H. Sutexrps, 

Assistant to the Secretary of Agriculture. 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 6 F. R. 5192). 


(A. D. 69) 


UNITED STATES DEPARTMENT OF AGRICULTURE 


In the matter of the petition of Krarr CHEESE CoMPANY OF WISCONSIN, under 
section 8c (15) (A) of Public Act No. 10, 73d Congress, as amended and as 
reenacted and amended by the Agricultural Marketing Agreement Act of 1937, 
relating to Order No. 41, order regulating the handling of milk in the Chicago, 
Illinois, marketing area. Before the Secretary of Agriculture. No, D-41-6. 


PRELIMINARY STATEMENT 


Order No. 41, as amended, (hereinafter called the “order”) issued 
pursuant to the Agricultural Adjustment Act (1933), as amended and 
as reenacted and amended by the Agricultural Marketing Agreement 
Act of 1937 (hereinafter called the “act”),? regulates such handling of 
milk by handlers in the Chicago, Illinois, marketing area * as is in in- 
terstate commerce or as directly burdens, obstructs, or affects inter- 
state commerce. 

By regulations* promulgated in respect of proceedings under sub- 
section (15) (A) of section 8c of the act * provision is made for hearings 


1 The order, as amended, which was effective at the time of the events concerned in this 
ene. appears in 5 F. R. 2337 (Title 7 Chap. IX, Sec. 941.0, et seq., Code of Fed. 

egs.). 

27 U.S. C. A. 601-659, incl. 

*The area was, at the times here pertinent, comprised of the territory within the cor- 
porate limits of the cities of Chicago and Evanston, and of the villages of Wilmette, Kenil- 
worth, Winnetka, Glencoe, and Oak Park, Illinois. Sec. 941.1 (a) (1) of the order. 

*Gen. Regs., Series D, No. 1 (Title 7, Chap. IX, Secs. 900.100-900.122, incl., Code of 
Fed. Regs.). 

57 U. 8. C. A. 608e (15) (A). 
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on written petitions filed by handlers complaining of the specific terms 
or provisions of any order issued by the Secretary under the act. 

In accordance with these regulations, the Kraft Cheese Company 
of Wisconsin (hereinafter called the “petitioner”), a handler of milk 
as defined in the order, and, therefore, subject to regulation thereunder, 
filed a petition complaining of the location adjustment provisions of 
the order and of the construction placed thereon by the acting market 
administrator. Section 941.5 (c) of the order, which deals with such 
adjustments, is, in pertinent part, as follows: 

“(c) Location Adjustments to Handlers.—(1) With respect to milk purchased 
or received from producers at a plant located more than 70 miles by rail or high- 
way, whichever is the shorter, from the City Hall in Chicago, which is classified 
as Class I milk or Class II milk, there shall be deducted [from the price to be 
paid by the handler] 2 cents per hundredweight and %4 cent per hundredweight, 
respectively, for each additional 15 miles or part thereof that such plant is 
located in excess of 70 miles from the City Hall in Chicago * * 

“(2) For purposes of this paragraph, Class I milk shall be ciaidiaiad to be 
that milk purchased or received from producers at plants located nearest to the 
marketing area from which whole milk is shipped to the marketing area * * *, 
Class II milk shall be considered to be that milk purchased or received from 
producers at plants located nearest to the marketing area, after accounting for 
Class I milk, from which whole milk or cream is shipped to the marketing area.” 
[Italics supplied. ] 

The Secretary, on the basis of the petition and in accordance with 
the regulations, caused to be given due notice of a hearing to be held 
on November 8, 1940, at Chicago, for the purpose of receiving evidence 
on the matters put in issue by the petition. The hearing, at which the 
petitioner and the Department were represented, was held and com- 
pleted at the time and place specified in the notice. 

It appeared at the hearing that: The petitioner, at the time of the 
events here concerned, operated milk receiving plants at Hartford, 
Beaver Dam, and Wittenberg, Wisconsin, from each of which Class 
IT milk (fluid cream) was sent into the marketing area. At Hartford 
and Beaver Dam milk products (in addition to cream) were made, 
but at Wittenberg, which had only separating facilities, only cream 
was made. Thus, the proportion of the milk received at Wittenberg 
which was made into cream and sent into the marketing area was 
usually considerably larger than the proportion of milk received at 
Hartford and Beaver Dam and so disposed of. The location adjust- 
ments per hundredweight in the prices to be paid for milk received 
in the zones in which the three plants were located, computed under 
section 941.5 (c) (1) of the order on the basis of, distance from the 
Chicago City Hall, were as follows: Hartford (zone 5), 2 cents; Beaver 
Dam (zone 6), 2.5 cents; ana Wittenberg (zone 13), 5.3 cents. How- 
ever, during the period beginning on July 1, 1940,’ the acting market 


s ° The market administrator is the officer who administers the order. 

The provisions of the order complained of became effective on July 1, 1940. An amend- 
‘eit Which became effective one year later obviated as of that date, the basis of the peti- 
tioner’s complaint here. The amended provision directs the alloc ation of Class II milk as 
does the provision here concerned, but contains the following: ‘Provided, That upon proof 
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administrator, in computing location adjustments, under section 941.5 
(c) of the order, allocated te the Hartford plant (the one nearest the 
marketing area) a quantity of milk equal to the total quantity re- 
ceived at Hartford, irrespective of the fact that only part of the 
milk received there had been made into cream and sent into the market- 
ing area. Likewise, there was allocated to the Beaver Dam plant (next 
nearest the area) a quantity of milk equal to the total quantity re- 
ceived at that plant, although not all the milk there received: had 
been made into cream and sent to the area. To the milk so allocated 
to the Hartford and Beaver Dam plants, location adjustments of 2 
cents and 2.5 cents, respectively, were applied. If after such allocation 
to Hartford and Beaver Dam, any milk remained to which adjustmenis 
were applicable, the Wittenberg rate was applied.* 

January 25, 1941 was fixed by the officer who presided at the hearing 
as the date on or before which briefs could be filed. A brief on behalf 
of the petitioner was filed within the prescribed period. 

On January 30, 1941, the presiding officer’s report, containing state- 
ment of case, findings of fact, conclusion, and recommended ruling of 
the Secretary, was served on the petitioner and the Department. The 
recommended ruling was adverse to the petitioner and on February 
20, 1941, exceptions and suggestions with respect to the report were 
filed on behalf of the petitioner. 

At the request of the Secretary, the proceeding was argued orally in 
Washington, D. C., on December 9, 1941.° Briefs supplementing the 
oral argument were filed on behalf of both the petitioner and the 
Department. 


FINDINGS OF FACT 


On the basis of the record in this proceeding and after having con- 
sidered the documents filed and the arguments made herein, I hereby 


find that: 

1. The petitioner, the Kraft Cheese Company of Wisconsin, is a 
corporation organized and existing under the laws of the State of 
Wisconsin. Its address and principal place of business is 500 Peshtigo 
Court, Chicago, Illinois. 


satisfactory to the market administrator that Class II milk was received from producers 
at a more distant plant location, adjustment shall be allowed from the plant at which such 
Class II milk was received from producers.” (Section 941.5 (d) (2) of the order, effective 
on and after July 1, 1941.) 

5’ Thus, for example, in July of 1940, the petitioner received at Wittenberg 1,744,683 
pounds of milk, of which 1,715,675 pounds were sent to the marketing area as Class II 
milk. At Beaver Dam the petitioner received 845,101 pounds, of which 294,095 pounds 
went to the area as Class IT milk, and at Hartford the petitioner received 2,509,426 pounds, 
of which 1,513,429 pounds went to the area as Class II milk. Of the 3,523,199 pounds of 
milk sent to the area by the petitioner as Class II milk, the acting market administrator 
allocated to Hartford 2,509,426 pounds, the total received there. He then allocated to the 
Beaver Dam plant, which was next nearest the area, 845,101 pounds, the total received 
there. The remainder of the 3,523,199 pounds (168,672 pounds) was allocated to the 
Wittenberg plant, which was most distant from the area and to which the highest location 
adjustment rate was applicable. The resulting aggregate adjustment for July was $802.57, 
whereas, in the absence of the allocations described, it would have been $1,285.52. 

* The request came from and the oral argument was held before Robert H. Shields, Assist- 
ant to the Secretary, who acts for the Secretary pursuant to authority delegated (6 F. R. 
5192) under the act of April 4, 1940 (54 Stat. 81), the so-called Schwellenbach Act. 
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2. The petitioner, at the time of the events here concerned, was 
engaged generally in purchasing and processing milk and in manu- 
facturing milk products and was a handler as defined in the order. 

3.. The petitioner, at the time of the events here concerned, operated 
milk receiving plants at Hartford, Beaver Dam, and Wittenberg, 
Wisconsin, from each of which Class II milk (fluid cream) was sent 
into the Chicago marketing area. At Hartford and Beaver Dam milk 
products (in addition to cream), were made, but at Wittenberg, where 
there were only separating facilities, only cream was made. Thus the 
proportion of the milk received at Wittenberg which was made into 
cream and sent into the marketing area was usually considerably 
larger than the proportion of milk received at Hartford and Beaver 
Dam and so disposed of. The location adjustments (computed under 
section 941.5 (c) (1) of the order on the basis of distance from the 
Chicago City Hall) per hundredweight in the prices to be paid for 
milk received in the zones in which the three plants were located and 
sent into the marketing area as Class II milk, were as follows: Hart- 
ford (zone 5) 2 cents; Beaver Dam (zone 6) 2.5 cents; and Wittenberg 
(zone 13) 5.3 cents. 

4. During the period beginning July 1, 1940, the quantity of Class 
II milk actually shipped into the marketing area from a particular one 
of the petitioner’s three plants was disregarded by the acting market 
administrator and the Hartford plant, the one nearest to the marketing 
area, was charged with Class II milk up to 100 per centum of the total 
amount of “milk available for allocation” at the Hartford plant (i. e., 
total milk receipts at Hartford). Similarly, any Class II milk over 
and above 100 per centum of the total amount of milk available for 
allocation at the Hartford plant was charged to the Beaver Dam 
plant, which was the next nearest to the area. Finally, any Class II 
milk over and above 100 per centum of the total amount of milk avail- 
able for allocation at the Hartford and Beaver Dam plants was allo- 
cated to the Wittenberg plant, the farthest removed from the area. 
If, during any particular month, Class IT milk was not shipped from 
one or more of the plants, the total amount of milk available for allo- 
cation at such plant or plants was disregarded and no Class IT milk 
was allocated to such plant or plants. From the minimum prices pre- 
scribed in the order for all milk so allocated, the petitioner was 
allowed to deduct only the location adjustment applicable to the plant 
to which such milk was allocated, rather than the location adjustment 
applicable to the plant at which such milk was received from pro- 
ducers and from which shipment to the marketing area was actually 
made.”° 


10 See footnote 8, above, for an illustration of the allocation described. 


455249—42—-VOL, I, No. 832 
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5. Because of the allocation referred to in finding 4, the cost of 
milk purchased by the petitioner after July 1, 1940, was increased over 
the cost prior to that date. This resulted from the fact that, with 
respect to milk allocated to the Hartford and Beaver Dam plants, the 
location adjustments allowed were smalier than those allowed prior 
to July 1, 1940, when no allocation of petitioner’s Class II milk was 
made. 

6. Because Class II milk was allocated, as described in finding 4, 
only with respect to handlers who operated more than one plant, the 
petitioner was placed at a competitive disadvantage, so far as location 
adjustments were concerned, as compared to handlers who operated 
only one plant. Thus, the cost to the petitioner of milk received at 
Wittenberg and allocated to either Beaver Dam or Hartford was more 
than the cost to a single plant operator of milk received in the Witten- 
berg zone, because the deduction allowed the petitioner was 2.5 or 
2 cents per hundredweight, whereas, the deduction allowed the single 
plant operator was 5.3 cents per hundredweight. Likewise, the cost 
to the petitioner of milk received at Beaver Dam and allocated to Hart- 
ford was more than the cost to a single plant operator of milk received 
in the Beaver Dam zone, because the deduction allowed the petitioner 
was 2 cents per hundredweight, whereas, the deduction allowed the 
single operator was 2.5 cents per hundredweight. The cost to the peti- 
tioner of Class I milk actually shipped from Wittenberg, but allocated 
to Hartford or to Beaver Dam, and the cost of Class II milk actually 
shipped from Beaver Dam, but allocated to Hartford, was the same 
or approximately the same, as the cost of Class II milk to operators 
of single plants located closer to the marketing area than Wittenberg 
and Beaver Dam, and having lower transportation rates to the area. 

7. The acting market administrator applied the principle of alloca- 
tion, as described in finding 4, uniformly to all handlers of Class II 


milk who operated more than one plant. 
CONCLUSIONS 


The order provides that, for the purpose of determining location 
adjustments in the prices to be paid by handlers for milk, “Class II 
milk shall be considered to be that milk purchased or received from 
producers at plants located nearest to the marketing area, after account- 
ing for Class I milk from which whole milk or cream is shipped to 
the marketing area.” “ 

The petitioner’s contentions concerning the quoted provision may be 
summarized as follows: 

(1) The language of the provision, together with the explanatory 
testimony offered at the public hearing which preceded the incorpora- 


1 Section 941.5 (c). 
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tion of the provision in the order, indicates that the acting market 
administrator’s construction, as disclosed in finding 4, is erroneous. 

(2) The notice which preceded and the evidence introduced at the 
public hearing were, viewed together, insufficient to call attention to 
the fact that consideration would be given to a provision such as the 
one adopted. 

(3) The provision, as construed by the acting market administrator, 
is not supported by the evidence adduced at the public hearing. 

(4) The provision operates to the economic disadvantage of multiple 
plant, as compared to single plant handlers, a result neither authorized 
nor countenanced by the act. 

(5) The provision, as construed by the acting market adminis- 
trator, is contrary to the provisions of the act because it provides 
adjustments determined without reference to the location of the place 
where milk was actually delivered.” 

The Department maintains that the acting market administrator’s 
construction of the provision is clearly correct; that the petitioner 
was adequately notified of the possible issuance of such a provision; 
that the provision is supported by evidence of record; and that the 
discrimination, if any exists, against multiple plant operators results 
from a classification which has been prescribed in accordance with 
the act and the principle of which has been judicially sanctioned. 
The meaning of the contested provision. 

The provision itself speaks of allocation to “* * * plants lo- 
cated nearest to the marketing area, after accounting for Class I milk, 
from which whole milk 07 cream is shipped to the marketing area.” 
(Italics added.) Whether or not the word “or” was used 
advisedly, it seems clear that, carefully read, the provision requires 
allocation even though only cream is moved into the marketing area 
by the handler. The expression “after accounting for Class I milk”, 
though perhaps suggestive of a different conclusion, may, as has been 
pointed out, be explained as necessary to direct the order of allocation 
in situations involving both Class I and Class IT milk and can, 
therefore, be read harmoniously with the remainder of the provision 
as construed by the Department. 

The only specific evidence adduced at the public hearing with 
respect to allocation '* indicates, it is true, that allocation is necessary 
only if milk of more than one class is being moved into the marketing 
area and, to that extent, may be said to show an intention at variance 
with that to be gathered from the provision itself. The language 
of the provision, however, is reasonably clear and the intention of the 





4 Subsection (5) (A) of section Se of the act (7 U.S. C. A. 6O8e (5) (A)) provides that 
minimum prices fixed shall be uniform, “* * * subject only to adjustments for * * * 
(3) the locations at which delivery of such milk * * * is made to such handlers.” 

4 See the testimony quoted below 
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Secretary evidenced thereby cannot be affected by intimations of a 
different purpose to be found elsewhere.** 


Sufficiency of the notice. 

The notice of the public hearing which preceded the adoption of 
the contested provision stated in part that, “This public hearing is 
for the purpose of receiving evidence as to the necessity for * * * 
(4) revising the minimum prices; * * * and (8) providing for 
location adjustments to handlers.”** Among the proposed amend- 
ments which were filed prior to the hearing, as required by the appli- 
cable regulations, were two which related to location adjustments, 
but which contained no provision, such as that adopted, relating to 
the allocation of Class IT milk.**° Although it may be doubted whether 
the notice given was adequate to call the attention of handlers to the 
fact that a provision similar to the one finally adopted would be con- 
sidered, the notice clearly informed handlers that the entire subject 
of location adjustments would be examined and would, accordingly, 
have to be held sufficient save for the different aspect which is lent 
the case by the character and purport the evidence adduced.” 

As has been indicated, the only evidence presented at the public 
hearing which bore specifically upon the subject of allocation con- 
sisted in the statement indicating that allocation was necessary where 
milk of more than one class was sent to the marketing area by the 
handler. The full statement, which was made by the chief accountant 
in the market administrator’s office with respect to problems of admin- 
istration under the order, is as follows: 


“3. Minimum Prices (Sec. $41.5): Paragraph (b) Location Adjustments to 
Handlers. Before computing location adjustments to Handlers on Class II milk 
two conditions must be ascertained under the present Order: 

“(1) The point at which such milk was purchased or received from producers 
must be located more than 70 miles from the City Hall in Chicago. 

“(2) Such Class II milk must be transported to a point within the 70-mile 
zone. 

“When milk or cream is transported from a number of receiving points 
located outside the 70-mile zone to a plant within the 70-mile zone and then 
utilized as Class I, Class II and Class III milk it is impossible to determine the 
originating point for products used in the various classifications. With respect 
to Class I milk, the Order provides that Class I milk shall be considered to be 
that milk received from producers at receiving points nearest the marketing 
area. To the extent that the same problem of allocation is present with respect 
to Class II milk the same procedure is followed by the market administrator 
in computing location adjustments for Class II milk. That is, Class II milk 





“Compre the rule with respect to the use of legislative history as an aid to statutory 
interpretation. See Duplex Printing Press Co. v. Deering (1920) 254 U. S, 4438, 474; 
Horack, Cases and Materials on Legislation (1940) pp. 491, 559 ff. 

= aia of hearing at Chicago, Illinois, March 20-23, incl., 1940, Exhibit No. 1. 

> 1a. 

17 The limited possibility (because of the nature of rule-making proceedings) of defining 
in advance the issues involved in a proceeding such as this is recognized in the Final Report 
of the Attorney General’s Committee on Administrative Procedure (1941) p. 109. It is 
admittedly desirable that the notice be as specific as is consistent with the proper admin- 
istration of the act. However, it is obvious that the effectiveness of a proceeding would 
bs largely lost and its value accordingly impaired if the Secretary were not free, within 
brood but recognized limits, to prescribe the regulation which, in his view of the evidence, 
seems required. See Tagg Bros. vy. United States (1930) 280 U. S. 420, 439, and The 
Assigned Car Cases (1927) 274 U. S. 564, 583. 
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is allocated to receiving points in the order of proximity to the marketing area 
after Class I inilk has been allocated.” » 

In addition, as the Department reminds, there was put in evidence 
a statement of general economic policy which pointed out the desir- 
ability of having Class I milk come into the marketing area from the 
plants nearest the area, of having Class II milk come into the area from 
the next nearest plants, and of conducting manufacturing operations 
at the more distant plants.% This statement did not bear specifically 
upon the subject of allocation as embodied in the contested provision 
and would suggest, equally as well, other conceivable provisions. 

The petitioner’s operations, so far as here concerned, were limited 
to the shipment of Class II milk into the marketing area. Such oper- 
ations had not, prior to the adoption of the contested provision, been 
visited with the allocation made thereafter as disclosed by finding 4.” 
Although the prior notice might have been sufficient if followed by 
evidence appropriately indicative of a provision such as that at- 
tacked, an appraisal of notice and evidence together shows that they 
were not of a character to inform that a provision akin to that later 
adopted was under consideration or might be issued, or to suggest to 
the petitioner any necessity for marshaling and presenting contrary 
facts and arguments. Indeed, it is reasonable to conclude that, in- 
stead of simply failing to fill in the details of the notice, the only spe- 
cific testimony, which was given by an employee of the acting market 
administrator and which indicated the necessity for allocation in cir- 
cumstances different from the petitioner’s, gave positive and special 
cause to suppose that allocation in a situation such as is here shown 
was not in the mind of anyone. It is, accordingly, not an overstate- 
ment to say that faithful attendance at every session of the hearing 
would not have forewarned handlers of the imminence of a provision 
requiring allocation in a situation such as is here disclosed. The peti- 
tioner was, therefore, entitled to assume that no change in the scope 
of allocation previously practiced would be made, and it was incum- 
bent upon those responsible, if they intended a change, to suggest the 
fact, in one manner or another, to the persons who would be affected.” 
The act, as well as the accepted principles of administrative law,” 
requires that, at some stage of the proceeding and in some manner, 


18 Record of hearing at Chicago, Illinois, March 20-23, inel., 1940, pp. 32, 33. 

1d., pp. 52-72, 524-528. J 

2' Before the adoption of the contested provision, the order provided for the allocation of 
Class I milk only and was silent with respect to Class II milk. (Section 941.5 (b) of the 
order, effective from September 1, 1939, to July 1, 1940.) As to the provision after July 
1, 1941, see footnote 7 

*t' The desirability, from the point of view of good administration, of affording interested 
persons a fair opportunity to present facts and arguments in opposition to a proposed regu- 
lation may be indicated by the fact that the contested provision was later amended so as 
to allow adjustments based on the location of the plant at which mi'k was aciually received 
and, thus, to remove the objections voiced by the petitioner here. See footnotes 7 and 20, 

The regulations effective prior to January 1, 1942 (Gen. Regs., Series A, No. 1; Title 7, 
Chan. IX. secs. 900.1—900.20, incl.. Code of Fed. Regs.) did not provide for a tentative 
order. . Under the present regulations (6 Fed. Reg. 6570, 6573) a proposed order, to which 
exceptions may be filed. is provided for 

2 Vorgan Vv. United States (1937) 304 U.S. 1. 
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those concerned be given an opportunity to be heard respecting pro- 
posed regulations. A dispassionate view of all the facts and reason- 
able expectations here discloses the lack of such an opportunity con- 
cerning the contested provision, which, as construed by the acting 
market administrator, must be held not in accordance with law. 

It is unnecessary, in view of the above conclusions, to pass upon the 
other points urged by the petitioner. 


ORDER 


In view of the foregoing findings of fact and conclusions, the relief 
requested by the petitioner is granted. 

This document, including preliminary statement, findings of fact, 
conclusions, and order, shall be served on the parties by registered 
mail or in person. 

Done at Washington, D. C., this 13th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 

| SEAL | (S) Rosert H. Suterps, 

mA Assistant to the Secretary of Agriculture. 


CONSENT DISMISSALS 
BEFORE THE SECRETARY OF AGRICULTURE 


A. D. 70. Bapcer Farms Creamertes. No, D-4-96. March 19, 1942. 
A. D. 71. Hiticrest Farms Dairy, Inc. No. D-4-101. March 19, 


1942. 
A. D. 72. Propucers Datry, Inc. No. D-4-97. March 19, 1942. 
A.D. 73. Sunsuine Datry, Inc. No. D-4-93. March 19, 1942. 


(A. D. 74) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. & S. Docket No. 1435 
In re: Harry STEINBERG and SAM SHUCHMAN, copartners, trading and doing busi- 


ness as Forr HAmILtTon Live Pouttry MARKET, Respondents. Proceedings, 
Findings of Fact, Conclusions, and Order. 


This proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U.S. C. 1940 ed. 181), was commenced by the filing of an 
inquiry and notice by H. E. Reed, as Acting Chief of the Agricultural 
Marketing Service, dated October 28, 1941. It was charged therein 
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that the respondents, Harry Steinberg and Sam Shuchman, copartners, 
trading as the Fort Hamilton Live Poultry Market, on February 26, 
1940, obtained a license to engage in the business of buying, selling, and 
handling of live poultry in interstate commerce at New York, New 
York. It was charged that subsequent to the issuance of such license 
the respondents’ financial condition became so impaired as to make it 
impossible for them to discharge the obligations they currently in- 
curred in carrying on such business. 

Service of the inquiry and notice was made upon the respondents 
by registered mail on November 3, 1941. Prior thereto an audit of 
the books and records of the respondents was made and it was found 
that as of September 27, 1941, their adjusted current assets were 
$3,405.90, and their adjusted current liabilities were $3,480.60. The 
basis for the inquiry and notice was the audit made showing their 
financial condition as of September 27, 1941. A second audit of the 
respondents’ books and records was made as of November 29, 1941. 
It was found that on that date the respondents’ adjusted current assets 
amounted to $2,552.94, and that their adjusted current liabilities totaled 
$2,010.31. 

FINDINGS OF FACT 


1. The respondents, Harry Steinberg and Sam Shuchman, are co- 
partners trading and doing business as the Fort Hamilton Live Poultry 
Market, at 3716 Fort Hamilton Parkway, Brooklyn, New York. 

2. On February 26, 1940, there was issued to the respondents, on 
their application, a license which authorized them to engage in the 
business of buying, selling, and handling live poultry, in interstate 
commerce, at New York, New York, a city, market, and place which 
was designated by order dated October 8, 1935, effective November 25, 
1935, as subject to the licensing provisions of Title V of the Packers 
and Stockyards Act, 1921, as amended. 

3. At the time of the issuance of a license to the respondents, on 
February 26, 1940, it was shown that their financial condition was 
such as to enable them to fulfill the obligations they would incur as 
licensees under the act. 

4. On September 27, 1941, it was found that the respondents’ finan- 
cial.condition was so impaired as to make it impossible for them, at 
that time, to discharge the obligations they currently incurred in their 
operations as licensees under the act, and on the basis of such show- 
ing the inquiry and notice, dated October 28, 1941, was issued and 
served. 

5. On November 29, 1941, the respondents’ financial condition had 
sufficiently improved to enable them to fulfill their obligations as 
licensees under the act. 
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CONCLUSIONS 


It is concluded that an order should be entered based upon the im- 
paired financial condition of the respondents as of September 27, 
1941, suspending their license; subject, however, to the right of the 
respondents to consent that the effective date of such suspension be 
held in abeyance, conditioned upon their continued compliance with 
the financial requirements of title V of the act and the regulations 
made thereunder. 

ORDER 

Ir Is Orverep that license No. 2144, heretofore issued to the respond- 
ents, Harry Steinberg and Sam Shuchman, copartners doing business 
as thé Fort Hamilton Live Poultry Market, on February 26, 1940, 
be, and the same hereby is, suspended for a period of thirty days. 

Ir Is Furrner Orverep that this order shall become effective upon 
the expiration of ten days from the date of the service thereof upon 
the respondents, unless within such ten days’ period the‘ respondents 
shall have filed with the Agricultural Marketing Service, (1) a re- 
quest in writing that this order be held in abeyance, and (2) their 
written consent that this order of suspension may be made effective 
at any time by supplemental order herein, without further hearing, 
upon not less than five days’ notice to the respondents, in the event 
the Secretary of Agriculture finds from an actual audit of the respond- 
ents’ books and records that they have insufficient free current assets 
in excess of their current liabilities to equal 25% of their average 
weekly purchases for the 52 weeks preceding the date of such audit. 

Tr Is Furtuer Orperep that a copy hereof shall be served upon the 
respondents by registered mail, or in person, 

Done at Washington, D. C., this 3rd day of March, 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[SEAL] : (S) Grover B. Hitz, 

Assistant Secretary of Agriculture. 


(A. D. 75) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING SERVICE 
Agricultural Marketing Administration, P. & S. Docket No. 1403 


C. W. KircHeN, Complainant, v. Lours Gerser & Sons, INc., Respondent. Pro- 
ceedings, Findings of Fact, Conclusions, and Order. 


On August 4, 1941, an inquiry and notice was issued by C. W. 
Kitchen, Chief Agricultural Marketing Service, pursuant to provi- 
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sions of Title V of the Packers and Stockyards Act, 1921, as amended 
(7 U. S. C. 1940 ed. 181), and the rules of practice promulgated 
thereunder (9 CFR 202.6 (b) ; 6 F. R. 3137), for the purpose of deter- 
mining the financial condition of the respondent, a licensee under the 
act. In the inquiry and notice of hearing, it was alleged that since the 
date of the issuance of the license to the respondent, its financial condi- 
tion had become so impaired as to make it impossible for it to discharge 
the obligations it currently incurred in its operations as a licensee under 
the act. A hearing on the matter was held in New York, New York, 
on September 29, 1941, before John J. Curry, an examiner of the De- 
partment. C. E. Miles, Office of the Solicitor, Department of Agri- 
culture, appeared for the Department, and William F. Beeler, attorney 
at law, 50 Court Street, Brocklyn, New York, appeared on behalf of 
the respondent. 

In due course the examiner issued his report and a copy thereof 
was served upon the parties to the proceeding. Neither party filed 
any exceptions to the report. 

Title V of the act provides, in effect, that live poultry licenses shall 
be issued only to those who are financially able to fulfill the obliga- 
tions that they would incur as licensees under the act (7 U.S. C. § 218a 
(b)). Pursuant to this provision, the Department has issued licenses 
only to applicants who have, as a minimum, free current assets in 
excess of current liabilities in an amount equal to one-fourth of their 
average weekly purchases of live poultry or who, in lieu thereof, post 
a satisfactory surety bond, or its equivalent. Applicants who have 
received licenses upon a satisfactory showing of their financial condi- 
tion are required thereafter to maintain the prescribed financial stand- 
ard in order to maintain their licenses. Experience has shown that, 
where licensees continue to operate with less than the required amount 
of working capital, they very frequently are unable to pay for live 
poultry purchased on credit, and that, as a result, producers sustain 
losses and consumers pay the enhanced costs, which Title V of the act 
was designed to prevent. 

An audit of the respondent’s books and records made by an account- 
ant employed by the Government showed that, as of April 14, 1941, 
the respondent had free current assets of $417, and current liabilities 
of $647.02, or a free working capital deficit of $230.02. One-fourth 
of the respondent’s average weekly purchases amounted to $190.50, 
so that the respondent failed to meet the financial requirements of the 
Department by the sum of $420.52. 

A later audit showed that, as of August 4, 1941, the respondent had 
free current assets of $1,124.12, and current liabilities of $1,480.38, or 
a free working capital deficit of $356.26. One-fourth of the respond- 
ent’s average weekly purchases amounted to $190.59, so that the re- 
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spondent failed to meet the-financial requirements of the Department 
by the sum of $546.85. 

Subsequent to the date of the hearing, another audit, prepared by 
a Government accountant, showed that, as of October 27, 1941, the 
respondent had current assets in excess of current liabilities in the sum 
of $621.54. One-fourth of the respondent’s average weekly purchases 
of live poultry amounted to $173.39. Inasmuch as, of this date, the 
respondent’s free working capital exceeded one-fourth of the amount 
of its average weekly purchases of live poultry, its financial condition 
meets the requirements of the Department. 

The record in this case shows that from approximately April 14, 
1941; to August 4, 1941, the respondent did not have sufficient free 
working capital to meet the requirements of the Department. The 
fact that it purchased live poultry during times when it had neither 
a satisfactory surety bond nor its equivalent posted with the Depart- 
ment, nor current assets in excess of current liabilities in an amount 
at least equal to 25 percent of its average weekly purchases, is a viola- 
tion of the act, for which its license should be revoked (7 U. S. C. 
§218 (d)). However, in view of the fact that the respondent improved 
its financial condition so that as of October 27, 1941, it had sufficient 
free working capital to meet the requirements of the Department, the 
order of revocation will be held in abeyance, if the respondent so 
requests, conditioned upon its compliance with the financial regulations 
of the Department in the future. 


FINDINGS OF FACT 


1. By order of the Acting Secreary of Agriculture, dated October 
8, 1935, effective November 25, 1935, the city of New York, New York, 
was designated as a live poultry market under the provisions of Title 
V of the Packers and Stockyards Act, 1921, as amended. 

2. On February 12, 1937, a license, No. 142, to engage in the business 
of buying, selling, and handling live poultry in interestate commerce 
at New York, New York, was granted to the respondent upon a show- 
ing that its financial condition would enable it to fulfill the obligations 
it would incur as a licensee under the act. 

3. As of April 14, 1941, the respondent failed to meet the financial 
requirements of the Department by the amount of $420.52. As of 
August 4, 1941, the respondent failed to meet the financial requirements 
of the Department by the sum of $546.85. 

4. As of October 27, 1941, the respondent’s free current assets ex- 
ceeded its current liabilities by $621.54, One-fourth of its average 
weekly purchases of live poultry amounted to $173.39. Inasmuch as 
the. respondent’s free working capital exceeded one-fourth of the 
amount of its average weekly purchases of live poultry, its financial 
condition meets the requirements of the Department as of this date. 
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CONCLUSIONS 


Tt is concluded that the respondent repeatedly violated section 502 (b) 
of the act by purchasing live poultry from April 14, 1941, to August 
4, 1941, during all of which time it did not have posted with the De- 
partment a satisfactory surety bond or its equivalent, and its free 
current assets failed to exceed its current liabilities in an amount equal 
to 25 percent of its average weekly purchases; that, therefore, its 
license should be revoked, but because of its satisfactory financial con- 
dition as of October 27, 1941, the revocation should be held in abeyance 
for such time as the respondent continues to comply with the financial 


requirements of the Department. 
ORDER 


Ir Is Orperep that the license of the respondent, Louis Gerber & 
Sons, Inc., 75 Eckford Street, Brooklyn, New York, under the Packers 
and Stockyards Act, 1921, as amended, be, and the same hereby is, 
revoked, which revocation shall become effective upon the expiration 
of 10 days from the date of the receipt hereof by the respondent, unless 
within the 10-day period the respondent shall have filed with the Agri- 
cultural Marketing Service its written request that the revocation be 
held in abeyance and consent that the revocation order may be made 
effective at any time by supplemental order herein, without further 
hearing, but with at least five days’ notice to the respondent, if the 
Secretary of Agriculture finds, from an official audit of the respond- 
ent’s records, that the respondent does not have an excess of free cur- 
rent assets over current liabilities in an amount equal to 25 percent 
of its average weekly purchases for the 52 weeks preceding the date of 
the audit, or of some other representative period of time, and if the 
Secretary further finds that the respondent has not posted with the 
Department a satisfactory surety bond or its equivalent. 

Ir Is Furraer Orverep that a copy hereof shall be served upon the 
respondent by registered mail, or in person, and that this order shall 
become effective 10 days from and after such completed service. 

Done at Washington, D. C., this 4th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 

{sEAL| (S) Grover B. Hix, 

Assistant Secretary of Agriculture. 


(A. D. 76) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING SERVICE 
Agricultural Marketing Administration, P. & S. Docket No. 1370 


In re: LAFONTAINE Live POULTRY MARKET, INC., Respondent. Proceedings, Find- 
ings of Fact, and Order. 
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On May 31, 1941, the Assistant Secretary of Agriculture issued an 
inquiry and notice under the Packers and Stockyards Act, 1921, as 
amended (7 U. S. C. 1940 ed. 181), in which it was alleged that the 
respondent, the LaFontaine Live Poultry Market, Inc., a corporation 
had been issued a license as a live poultry dealer at New York, New 
York, on a showing that it was financially able to meet its obligations 
as a licensee under the act, but that its financial condition had since 
become so impaired as to make it impossible for it to meet its current 
obligations. 

A hearing was ordered for the purpose of determining the truth 
of these allegations. A copy of the inquiry and notice was served by 
registered mail on the respondent on June 5, 1941, and, on June 12, 
1941, a notice was served that the hearing would be held in New York, 
New York, on June 26, 1941. 

At the appointed time and place, the hearing was held before Robert 
B. Throckmorton, an examiner. C. E. Miles, Office of the Solicitor, 
Department of Agriculture, appeared for the Government; and Alex- 
ander Aschengrau, an accountant, appeared for the respondent. 

Edmund J. Kohler, a government accountant, produced three audits 
of the respondent’s records which were made by him as of March 14, 
1941, April 25, 1941, and June 13, 1941, respectively. These audits 
show that the respondent did not have sufficient free working capital 
to meet the requirements of this Department in the amount of $1,560.14 
on March 13, $1,052.48 on April 25, and $732.01 on June 13. 

Mr. Aschengrau made three objections to the audit of June 13. He 
contended (1) that an item of $554.29 in accrued State and Federal 
old age and unemployment taxes should not be considered as a current 
liability; (2) that an item of $110.75 in outstanding checks payable to 
the Poultry Slaughterhouse Association should be disregarded; and 
(3) that the respondent’s average weekly purchases should be computed 
only from February 17, 1941, at which time the respondent restricted 
its business activities to the retail field, rather than from the 52 weeks 
preceding the date of the audit, which included 33 weeks during which 
the respondent was making large wholesale purchases. The item of 
$554.29, listed on the respondent’s books as accrued State and Federal 
old age and unemployment taxes, was computed on the basis of the 
amounts paid the shochtim union for the services of a shochet who 
was employed to slaughter poultry in accordance with the Jewish 
dietary law. The amount paid the shochtim union was approximately 
$100 per week, of which the shochet allegedly received only $30 or 
$35. It is the respondent’s contention that the social security taxes, 
if payable at all, should be computed on the basis of the money actually 
paid the worker, rather than on the amount paid the union. The re- 
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spondent has failed to meet the burden of proof with respect to this 
issue, but judicial notice is taken of the Federal and State laws referred 
to, and it is believed that the respondent is required to pay taxes on 
the basis of the amount paid to the shochtim union. The item of 
$554.29 was, therefore, appropriately considered as a current liability. 

The item of $110.75, in checks payable to the Poultry Slaughterhouse 
Association, was carried on the respondent’s books as a current liability. 
However, the respondent states that these checks were never delivered 
to the payee, that it still has possession of them, and does not intend 
to deliver them as there is no obligation between itself and the payee, 
and that they should, therefore, not be considered as a current liability. 
The only evidence in the record that these checks did not represent 
binding obligations was the unsupported testimony of Mr. Aschengrau. 
Inasmuch as these checks were outstanding at the time of the hearing, 
they were appropriately considered a current liability. 

On June 13, 1941, the respondent had $34.19 in free working capital. 
The customary period for determining the average weekly purchases 
of a licensee is one year and no reason has been urged in the present 
case to justify a departure from this practice. However, even though 
the respondent’s contention be granted and the figure of $250.25, rather 
than that of $766.20, be taken as 25 percent of the average weekly pur- 
chases, the respondent would still have a shortage of over $200 from 
the amount necessary to meet the requirements of the Department. 
If, in addition, the above-mentioned item of $110.75 were not considered 
as a current liability, there would still remain a deficit of over $100, 
It is, thus, apparent that even though these issues be resolved in a 
light most favorable to the respondent, there remained a free working 
‘apital deficit at the time of the hearing. 

No exceptions have been filed to the examiner’s report. However, 
an accountant of this Department made an examination of the records 
of the respondent and found as of October 24, 1941, it had free work- 
ing capital in the sum of $1,072.73, with 25 percent average weekly 
purchases of $295.99. 


FINDINGS OF FACT 


1. New York, New York, is a city, market, and place duly designated 
by the Acting Secretary of Agriculture, in an order dated October 8, 
1935, and effective November 25, 1935, as being subject to the provisions 
of title V of the act. 

2. On April 18, 1940, a license, No. 2162, to engage in the business 
of buying, selling, and handling live poultry in interstate commerce 
at New York, New York, was granted to the respondent upon a 
showing that its financial condition would enable it to fulfill the 
obligations that it would incur as a licensee under the act. 
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3. Since the issuance of the license to the respondent, its financial 
condition had become so impaired at the time of the hearing as to 
make it impossible for it to discharge the obligations it currently incurs 
in its operation as a licensee under the act. 

4. On March 14, 1941, there was a shortage in the respondent’s free 
working capita] of $1,560.14 under what would be required to enable 
the respondent to meet its then current obligations; on April 25, 1941, 
the shortage was $1,052.48; and on June 13, 1941, the shortage was 
$732.01. 

5. On June 13, 1941, the respondent had adjusted current assets 
of $2,046.55 and adjusted current liabilities of $2,012.36, or $34.19 in 
free working capital. One fourth of the respondent’s average weekly 
purchases for the 52 weeks preceding this date amounted to $766.20, 
so that on June 13, 1941, the respondent lacked $732.01 from the amount 
necessary to meet the requirements of the Department. 

6. On October 24, 1941, the respondent had adjusted current assets 
of $2,749.55 and adjusted current liabilities of $1,676.82, or $1,072.73 
free working capital, which meets the requirement of the Depart- 
ment, since 25 percent of its average weekly purchases amounts to 
$295.99. 

ORDER 


Ir Is Orverep that the license of the LaFontaine Live Poultry Mar- 
ket, Inc., to buy, sell, and handle live poultry under the act be, and 
the same hereby is, revoked. Such revocation shall, however, be held 
in abeyance so long as the respondent maintains sufficient free current 
assets in excess of its current liabilities to equal 25 percent of its average 
weekly purchases or posts with the Department a satisfactory surety 
bond or its equivalent. Such revocation may be made effective at 
any time by supplemental order herein without further hearing, but 
with at least five days’ notice to the respondent, if the Secretary of 
Agriculture finds from an official audit that the respondent has insuffi- 
cient current assets to meet such requirements. 

Ir Is Furruer Orverep that a copy hereof be served upon the re- 
spondent by registered mail, or in person, and that this order shall 
become effective ten days from and after such completed service. 
Done at Washington, D. C. this 11th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[ SEAL] (S) Grover B. Hitz, 

Assistant Secretary of Agriculture. 
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(A. D. 77) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING SERVICE 
Agricultural Marketing Administration, P. & S. Docket No. 1390 


In re: FRANK OstTROWSKY, also known as FRANK Strows, doing business as 
FRaANK’s Pouttry House, Respondent. Proceedings, Findings of Fact, Con- 
clusions, and Order. 

On June 19, 1941, the Under Secretary of Agriculture issued an 
inquiry and notice under the Packers and Stockyards Act, 1921, as 
amended (7 U. S. C. 1940 ed. 181), alleging, in substance, that on 
July 10, 1937, Frank Ostrawsky, doing business as Frank’s Poultry 
House, was granted a license upon a showing that his financial condi- 
tion would enable him to fulfill the obligations he currently incurred 
in his business as a licensee under the act; that since the issuance of 
the said license to the respondent, his financial condition has become 
so impaired as to make it impossible for him to discharge the obliga- 
tions he currently incurs in his business as a licensee under the act; 
that on January 13, 1941, the Assistant Secretary, in P. & S. Docket 
No. 1311, issued an order requiring the respondent to keep such ac- 
counts, records, and memoranda as would fully and correctly disclose 
all transactions in his business; and that since the issuance of said 
order, the respondent has failed to keep such accounts, records, and 
memoranda as were set out in the said order. 

A hearing was held on August 28, 1941, at Chicago, Illinois, before 
an examiner of the Department of Agriculture to determine the truth 
of the allegations. John J. Curry represented the Government. The 
respondent appeared in his own behalf. 

The respondent stated for the record that his name had been legally 
changed from Frank Ostrawsky, as it appeared in the inquiry and 
notice, to Frank Strows. No docmentary evidence to support the 
legality of this change of name was offered ; consequently, the respond- 
ent should be referred to by both names. 

Each of the allegations made in the notice and inquiry is substantially 
supported by the evidence introduced at the hearing. On the matter 
of the respondent’s financial condition having become so impaired as 
to prevent him from discharging the obligations incurred in his opera- 
tions as a licensee under the act, the Government introduced the testi- 
mony of Clarence B. DeWitt, Harry Snyder, and V. E. Foster, all of 
whom were representatives of the Agricultural Marketing Service, 
United States Department of Agriculture. 
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Mr. DeWitt, an auditor, testified that an examination of the respond- 
ent’s business made on April 21, 1941, disclosed an actual deficit of 
$32.16 in free working capital. The audit report showing the compu- 
tation of this deficit was introduced in evidence and appears in the 
record as Government Exhibit No.2. The audit report also shows that 
the average weekly purchases of poultry by the respondent amount to 
$396.70. The Department has previously adopted the rule that a 
licensee, in order to be able to fulfill his obligations, must have current 
assets equal to current liabilities plus an amount equal to 25 percent 
of his weekly purchases. The application of this rule to the re- 
spondent’s business shows a deficit in free working capital of $131.33. 

The only evidence introduced in rebuttal of the auditor’s report was 
the respondent’s own testimony that his financial condition had im- 
proved since the date of the auditor’s report. This testimony was 
not corroborated by any books or records or other witnesses. Ample 
opportunity was given the respondent during the course of the hearing 
to testify more specifically and to produce corroborative evidence. In 
rebuttal of the respondent’s general statement concerning his im- 
proved condition, the Government offered the testimony of Mr. Snyder 
and Mr. Foster, who testified that they had heard statements and 
observed credit reports to the effect that the respondent was not, dur- 
ing the month of August 1941, satisfying obligations incurred in the 
purchase of poultry. This evidence, although hearsay, accentuates 
the insufficiency of the respondent’s uncorroborated testimony. 

The allegation that the respondent has failed to keep proper books 
und records is proved by the testimony of Mr. DeWitt and the respond- 
ent himself. On January 13, 1941, the Assistant Secretary of Agricul- 
ture, in P. & S. Docket No. 1311, found that the respondent had failed, 
since September 29, 1937, to maintain proper books and records as 
ordered, in accordance with section 401 of the act, as follows: 

“It Is OrpprED that the respondent, Frank Ostrowsky, trading at 3320 West 
26th Street, Chicago, Illinois, as Frank’s Poultry House, shall keep such accounts, 
records, and memoranda, as will fully and correctly disclose all transactions in- 
volved in his business, including (1) a general ledger showing all items or trans- 
actions properly posted in detail or summarized, by days, weeks, or months; (2) 
a cash book showing items of cash; (3) a record of purchases or a purchase 
register, showing from whom the live poultry was bought, date of purchase, 
scale ticket numbers, as well as the weight and price paid for the poultry; (4) 
a record of all accounts payable, including any loans to other licensees in the 


Chicago Market; and (5) such record of sales as will show the total amount for 
which live poultry has been sold during any one month.” 


Mr. DeWitt testified that on April 21, 1941, when he made his 
audit, the respondent did not have a general ledger, a complete 
record of purchases, a record of accounts payable, or a permanent 
record of sales. The testimony of the respondent, appearing on page 
15 of the record, established the fact that his failure to keep proper 
records was continuing at the time of the hearing. 
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FINDINGS OF FACT 


1. Chicago, Illinois, is a city, market, or place duly designated by 
the Acting Secretary of Agriculture by an order dated January 23, 
1936, effective March 4, 1936, as a place coming within the provisions 
of Title V of the Packers and Stockyards Act, 1921, as amended. 

2. On July 10, 1937, a license, No. 928, to engage in the business of 
buying, selling, and handling live poultry in interstate commerce at 
Chicago, Illinois, was granted to the respondent upon a showing that 
his financial condition would enable him to fulfill the obligations 
that he would incur as a licensee under the act. 

3. Since the issuance of the license to the respondent, his financial 
condition has become so impaired as to make it impossible for him to 
discharge the obligations he currently incurs in his operations as a 
licensee under the said act, as amended. 

4, The respondent has failed to comply with the order of the As- 
sistant Secretary of Agriculture, in P. & S. Docket No. 1311, in 
which it was ordered that proper books and records be kept. 


ORDER 


Ir Is Orverep that the license of the respondent, Frank Ostrawsky, 
also known as Frank Strows, doing business as Frank’s Poultry 
House, Chicago, Illinois, be, and the same hereby is, revoked, and the 
respondent is hereby informed that engaging in any activity specified 
in the act with respect to live poultry in a designated city, place, or 
market without a valid and effective license is a violation of the statute, 
punishable by fine or imprisonment, or both. 

Ir Is Furruer Orperep that a copy hereof shall be served upon the 
respondent by registered mail, or in person, and that this order shall 
become effective 10 days from and after such completed service. 

Done at Washington, D. C., this 11th day of March, 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[sEaL]} (S) Grover B. Hm, 

Assistant Secretary of Agriculture. 


(A. D. 78) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING SERVICE 
Agricultural Marketing Administration, P. & S. Docket No. 132 
T. H. HuGHes, Complainant v. RoBperr H. Perry and Atsert T, ALDERSON, Co- 


partners, trading and doing business as PERRY AND ALDERSON, Respondents. 
Proceedings, Findings of Fact, Conclusions, and Order. 
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In the complaint filed in this proceeding on November 17, 1939, 
under the Packers and Stockyards Act, 1921, as amended (7 U.S. C. 
1940 ed. 181), it is alleged that the failure of certain cattle purchased 
by the complainant to be of the condition warranted by the respondents 
caused damages to the complainant. The complainant seeks reparation 
in the amount of the alleged damages. 

The matter was heard before the examiner for the Department of 
Agriculture at Nashville, Tennessee, on March 18, 1941. Noble L. 
Freeman, Esq., Lawrenceburg, Tennessee, appeared for the complain- 
ant. Robert H. Perry and C. E. Kord appeared for the respondents. 

An examiner’s report on the evidence submitted was issued on Sep- 
tember 30, 1941. Exceptions to the examiner’s report were filed by 
the respondents on October 28, 1941, and request for an oral argument 
entered in the record. Subsequently, after the parties had been notified 
of the time and place of the oral argument, the respondents withdrew 
their request for such argument. 

The record presents an undisputed set of facts. On or about October 
8, 1939, the complainant, accompanied by his son, L. H. Hughes, went 
to the pens assigned to the respondents in the stockyards at Nashville, 
Tennessee, for the purpose of buying cattle. The complainant entered 
into an agreement with one Bill May, present at the pens, for the 
purchase of 49 head of cattle. In the course of the negotiations of the 
contract, the complainant observed evidence of sickness in some of the 
animals in the pen from which he was purchasing, and asked Bill May, 
the person selling, if the cattle were infected with any disease. Mr. 
May responded that the condition noticed by the complainant was the 
result of shipping bruises and not a disease. It was further stated by 
the seller, May, that the cattle were guaranteed to be sound. On con- 
summation of the purchase and sale agreement, Mr. May requested the 
complainant to accompany him to the office of the respondents for 
settlement. The complainant did go to the office and delivered to the 
respondents a check for $1,258.72, the amount of the purchase price, 
made payable to the respondents’ firm. The cattle purchased were 
removed to the farm of the complainant on the following day. Shortly 
after arrival at the farm, one of the animals died and the others re- 
vealed distinct signs of sickness. <A veterinarian, called by the com- 
plainant, diagnosed the ailment as hemorrhagic septicemia and pink 
eye, diseases which could not have been contracted, according to the 
testimony of the veterinarian, between the time of purchase and the 
time of delivery to the complainant’s farm. All the cattle in the lot 
purchased were inoculated by the veterinarian called by the complain- 
ant, but, before immunization was effected, 11 of the 49 head purchased 
had died. Also, three other head of cattle owned by the complainant, 
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which were on the premises at the time the diseased cattle arrived, 
were infected and died. 

It is further shown by the record that Bill May, the man who 
negotiated the sale of the cattle to the complainant, was not an em- 
ployee of the respondents. The cattle arrived at the yard in the 
name of J. M. Burton, as consignor, and were consigned to the respond- 
ents for sale. The respondents believed Mr. May, who was with the 
cattle at the time of arrival, to be part owner of them or a representa- 
tive of the owner, and permitted him to negotiate the sale. They were 
without knowledge of the warranty of soundness given by Mr. May 
to the complainant. The respondents collected their commission on 
the sale price and paid the charges for the yardage of the cattle. The 
complainant was without knowledge of the true relationship between 
the respondents and the actual salesman, Bill May. 

On the facts as stated, the complainant has claimed damages in the 
amount of $507.57, which is alleged to be the loss occasioned by the 
death of 11 head of the cattle purchased, the death of three head of 
cattle which became infected from contact with the purchased cattle, 
the expense incident to the disposition of the carcasses of the dead 
animals, the expense for the veterinarian’s services, and the loss in 
weight of those animals which did not die but which were infected. 

For the proper disposition of the case, it is necessary to determine, 
first, whether the respondents are liable for the warranty given by 
Mr. May, an unauthorized salesman, and, if so, whether the damages 
alleged by the respondents have been properly proved. 

The facts of this case establish the liability of the respondents on 
the warranty given at the time of the sale. Here the respondents, by 
their acts and acquiescence, created a set of circumstances which, when 
observed and acted upon by the complainant, led him reasonably to 
believe that he was making a contract with the respondents. He dealt 
with the person in the pens who was acting in the capacity ordinarily 
filled by an employee of the respondents, and made payment of the 
purchase price to the respondents. No statement was made to the com- 
plainant regarding the status of the respondents in the transaction 
and no fact appears which can be held to have been sufficient to apprise 
him of that status. In the exceptions filed the respondents contend 
that the complainant had previously dealt with the respondents’ firm, 
knew its personnel, and hence, because of this fact, should have been 
on notice of Mr. May’s lack of authority. The record will not support 
this contention. It is shown that the complainant and respondents 
had previous dealings, but it cannot be implied from this relationship 
that the complainant knew the entire personnel of the respondents’ 
firm. The complainant’s statement that he did not observe and was 
not advised of anything to indicate that Mr. May was acting inde- 
pendently of the respondents is unrefuted in the record. The theory 
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under which liability is imposed in this case has been differently de- 
nominated ; some courts and writers refer to it as agency by estoppel 
and others as the objective theory of contracts. Johnson et al. v. Mil- 
waukee and Wyoming Pheasant Co., 46 Neb. 480, 64 N. W. 1100; 
Netzer Bros. v. Whitehurst, 60 So. 907; Tiffany, Agency (2d ed. 1924), 
Sec. 16. However, regardless of the terminology used, the authorities 
agree that liability should be imposed on the party who, by acts or 
representation, even though without intent that another party rely 
on those manifestations, does induce the other party to enter into an 
agreement. 

The respondents relied to some extent on the contention that the 
custom and usage of commission firms at a stockyard of giving no 
warranty other than that of title should have put the complainant on 
notice that the salesman was not representing a commission firm. 
This defense is inadequate in that custom and usage are used as inter- 
pretative factors only when the parties are or should be familiar with 
such customs or usages. In this instance the complainant, a farmer 
living some distance from the market and who made only occasional 
purchases at the market, cannot be held to have had actual or implied 
knowledge of the market customs and usages. The warranty of 
soundness is not so unusual in the general trade in livestock as to have 
caused the complainant to question the authority of the agent. 

The full amount of damages alleged by the complainant in this case 
is not recoverable. Under the rules which require that damages be 
certain in amount and contemplatable, each item must be considered 
separately. 

The value of the 11 animals which died is allowable in the amount of 
$282.57. This damage was contemplatable and the method of com- 
putation, dividing the total purchase price in the same proportion as 
the number of diseased cattle bore to the total number purchased, pro- 
duces a reasonably certain result. 

The claim for $35.50 paid the veterinarian for treating the cattle 
is certain in amount and was reasonably within the contemplation 
of the parties. 

The claim for the value of three head of cattle on the complainant’s 
farm which became infected by contact with the cattle purchased can- 
not be allowed because of the lack of evidence to establish their value. 

The claim made for the expense incurred in disposing of the dead 
animals is not allowable because of lack of certainty as to the amount 
expended. 

The claim made for the failure of the animals to reach ordinary 
weights after recuperation fails because of a lack of proof of the loss 
to any degree of certainty. 

It is not believed that the imposition of liability in such a case as this 
will disrupt the established and perhaps necessary custom of allowing 
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owners, or representatives of owners, to sell livestock after it is placed 
in the hands of a commission company. All difficulty can be avoided 
by the exercise of caution. The commission firms can avoid liability 


and protect purchasers of cattle by the simple expedient of informing 
purchasers, at the time of clearing, of their real status in the 


transaction. 


FINDINGS OF FACT 


1. The complainant, T. H. Hughes, is an individual whose post 
office address is Route 2, West Point, Tennessee. 

2. The respondents, Robert H. Perry and Albert T. Alderson, co- 
partners trading and doing business as Perry and Alderson, at the 
times and dates mentioned herein were registered in accordance with 
the Packers and Stockyards Act, 1921, as amended, to do business as a 
market agency at Union Stockyards, Nashville, Tennessee, a posted 
stockyard. 

3. On or about October 8, 1939, the complainant, T. H. Hughes, 
accompanied by his son, L. H. Hughes, visited the pens of the respond- 
ents and agreed with one Bill May, present at the pens, to buy 49 head 
of cattle then in the pens of the respondents, where they had been 
placed after arrival for sale on consignment. 

4. The pens from which the cattle were purchased were designated 
by signs to be those of the respondents, and L. H. Hughes, son of 
the complainant, who, at the time of purchase was in a joint venture 
with the complainant, had previously purchased cattle from the re- 
—— through their salesmen at the same pens. 

. In response to an inquiry by the complainant, Bill May, then 
eelling at the pens, stated that the cattle were guaranteed to be sound. 

6. The complainant made payment of the purchase price for the 
cattle at the office of the respondents by check made payable to the 
respondents. 

7. The complainant had no knowledge that Bill May, who sold 
the cattle, was acting as part owner, or a representative of the 
owner, rather than as an employee of the respondents. 

8. The cattle purchased by the complainant were infected with 
hemorrhagic septicemia and pink eye at the time of the sale. 

9. Shortly after the removal of the cattle to the farm of the 
complainant, 11 head of the cattle died and all of them required 
treatment by a veterinarian. 

10. The 11 animals which died were valued at $282.57. 

11. The expense incident to treatment of the infected cattle by the 
veterinarian amounted to $35.50. 

12. The complaint was filed within the period allowed under the 
act for the filing of claims for reparation. 
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CONCLUSIONS 


The failure of the respondents to pay the loss caused by the 
breach of warranty for which they were liable constitutes an unjust 
practice, for which the complainant should be awarded reparation 
against the respondents in the amount of $318.07, with interest 
thereon. 

ORDER 


Ir Is Orperep that the complainant, T. H. Hughes, be; and hereby 
is, awarded reparation against the respondents, Robert H. Perry 
and Albert T. Alderson, in the amount of $318.07, with interest 
theréon at the rate of five percent per annum from November 7, 
1939, until paid. 

Ir Is Fourruer Orperep that said sum, together with interest 
thereon, shall be paid, as reparation, within 30 days from the date 
of this order. 

Ir Is Furtruer Orperep that a copy hereof shall be served upon 
the parties by registered mail, or in person, and that, except as to 
the date of payment of reparation, this order shall become effective 
10 days from and after such completed service. 

Done at Washington, D. C., this 13th day of March, 1942. Wit- 
ness my hand and the seal of the Department of Agriculture. 

[sEaL] (S) Grover B. H111, 

Assistant Secretary of Agriculture. 


(A. D. 79) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING SERVICE 
Agricultural Marketing Administration, P. & S. Docket No. 1432 


LAWRENCE LIVE POULTRY Co., Complainant, v. Mrs. ANGELINA BENINATI, Respond- 
ent. Proceedings, Findings of Fact, Conclusions, and Order. 

This is a reparation proceeding under Title V of the Packers & 
Stockyards Act, 1921, as amended (7 U. S. C. 1940 ed. 181). The 
complainant, Lawrence Live Poultry Co., of Newark, New Jersey, 
alleges that on July 2, 1941, the respondent, Angelina Beninati, of 
Brooklyn, New York, purchased 918 pounds of live poultry in inter- 
state commerce at the agreed total price of $185.15. The complainant 
alleges that the respondent failed to pay the agreed price in full. 
Damages are claimed in the amount of $15, the unpaid balance. 





A. D. 79 PACKERS AND STOCKYARDS ACT, 1921 241 


The parties have waived an oral hearing and have submitted evi- 
dence in the form of statements of fact as authorized by the rules of 
practice (9 CFR 202.17; 6 F. R. 3141). 

The respondent, answering the complaint, admits the purchase of 
the poultry at the total price stated but claims that the complainant 
placed too many live chickens in a single coop and by reason of the 
over-crowded condition of the coops a loss of chickens totaling ap- 
proximately 150 pounds was sustained. The respondent states that 
dead chickens of that approximate weight were discovered upon 
arrival of the coops at her place of business located in Brooklyn, New 
York. John Beninati, who acted for the respondent in the transac- 
tion, states that he discussed the loss with Mr. North, a “business 
associate” of the complainant, and at Mr. North’s suggestion the sum 
of $15 was deducted from the complainant’s “bill”. It is stated that 
such deduction represented about half of the total loss. 

The complainant, on the other hand, says that Mr. North is not 
in any way connected with the complainant and that the complainant 
is “not bound by any agreement Mr. North made”. The complainant 
states that the respondent’s buying agent “directed that the poultry 
be put in the coops, watched the scale while the poultry was being 
weighed, and directed the loading of his truck. At all times while 
this poultry was being weighed and loaded the buyer was present and 
signed the weight ticket before the lot left the place of business of the 
Lawrence Live Poultry Company”. Mr. Beninati denies that he was 
personally present all the time and claims he “did not . . . observe 
how heavy” the coops were being packed. 

Since the placing of the chickens in the coops at the time and place 
of purchase was an operation which took place as a part of, or shortly 
followed, such purchase and change of possession, and the buyer’s 
agent was either present or had the opportunity to be immediately 
present, it is concluded that the facts disclosed are insufficient to 
establish an unjust practice on the part of the complainant. It follows 
that an order should be made awarding reparation to the complainant 
in the amount of the unpaid portion of the purchase price. 


FINDINGS OF FACT 


1. The complainant, Lawrence Live Poultry Co. is a trade name 
under which Harry Schenkel, an individual, operates in the buying 
and selling of live poultry in interstate commerce at Newark, New 
Jersey. 

2. The respondent, Angelina Beninati, licensed under Title V of the 
Packers & Stockyards Act, 1921, as amended, is an individual who, 
during all of the times and dates as stated in the complaint, was en- 
gaged in the business of buying and selling live poultry in interstate 
commerce at 8-10 Garden Street, Brooklyn, New York. 
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3. The places of business of the complainant and respondent are 
within areas that have been duly designated as subject to the provi- 
sions of Title V of the Packers & Stockyards Act, 1921, as amended. 

4. On or about July 2, 1941, the respondent purchased from the 
complainant in interstate commerce a number of live chickens at the 
agreed total price of $185.15. The respondent acted through her 
buying agent, John Beninati, who purchased the chickens and was 
present at the time they were placed in coops and saw, or had an 
opportunity to observe, the placing of the chickens in the coops. 

5. The respondent acting through her agent accepted the chickens 
at Newark, New Jersey, and transported them in interstate commerce 
to her place of business at Brooklyn, New York. 

6. The respondent failed and refused to pay the complainant the 
full purchase price and there remains due and owing an unpaid bal- 
ance in the amount of $15. 

7. The complaint was filed with the Agricultural Marketing Service, 
Packers and Stockyards Division, within the time provided for the 
filing of reparation complaints under said act. 

8. The parties have waived a formal hearing and have submitted 
evidence in the form of verified statements of fact. 


CONCLUSIONS 


It is concluded that the evidence is insufficient to establish that the 
complainant’s placing of the poultry in the coops was negligently or 
carelessly done or otherwise constituted an unjust and unlawful prac- 
tice. An order should be entered awarding the complainant repara- 
tion in the amount of the unpaid portion of the purchase price. 


ORDER 


Ir Is Orprrep that within thirty days from the date of this order, 
Angelina Beninati, doing business at 8-10 Garden Street, Brooklyn, 
New York, shall pay to the complainant, Harry Schenkel, doing busi- 
ness under the name and style of Lawrence Live Poultry Co., at New- 
ark, New Jersey, the sum of $15 as reparation, with interest thereon 
at the rate of 5% per annum from July 5, 1941 until paid. 

Ir Is Furtuer Orperep that a copy hereof be served upon the parties 
by registered mail or in person. 

Done at Washington, D. C., this 13th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[SEAL] (S) Grover B. Hux, 

Assistant Secretary of Agriculture. 
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(A. D. 80) 


UniTep STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING ADMINISTRATION 
Agricultural Marketing Service, P. & S. Docket No. 450. 
In re: DENVER UNION Stock Yarp Company, Petitioner. Supplemental Order. 

On November 18, 1941, an order was issued denying the petition for 
an increase in rates in this proceeding arising under the Packers and 
Stockyards Act, 1921, as amended (7 U.S. C. 1940 ed. 181). 

Subsequently, a petition was filed on behalf of the Denver Union 
Stock Yard Company for rehearing, reopening and reconsideration 
of the proceeding. The petitioner contends, in substance, that its net 
income for rate making purposes has steadily decreased since 1937, 
and it is entitled to earn 614 percent on a rate base of $181,525.50. This 
contention was considered in the order of November 18, where it was 
pointed out that the original order did not guarantee an annual return 
of 614 percent on the rate base. 

The petitioner also alleges that since October 1, 1941, it has increased 
the wages of its employees and believes such increase will amount to 
$10,500 annually. 

Counsel for the Government has moved that consideration of the 
petition for reopening be held in abeyance until such time as the 
alleged wage increase is described with more particularity. 

The record does not justify the reopening of the proceeding at the 
present time. 

ORDER 

Ir Is Orverep that the petition be, and the same is hereby, dismissed. 

Ir Is Furruer Orperep that this order shall take effect 15 days from 
the date it is signed and that a copy be served upon the petitioner by 
registered mail. 

Done at Washington, D. C., this 20th day of March, 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[sEaL] (S) Grover B. Hix, 

Assistant Secretary of Agriculture. 


(A. D. 81) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING ADMINISTRATION 
AGRICULTURAL MARKETING SERVICE, P. & S. Docker No. 1402 


C. W. KircHen, Complainant, v. Jutrus Broom, doing business as THE JAMAICA 
Live Pouttry MARKET, Respondent. Proceedings, Findings of Fact, Conclu- 
sions, and Order. 
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On August 4, 1941, an inquiry and notice was issued by G. W. 
Kitchen, Chief, Agricultural Marketing Service, pursuant to the pro- 
visions of Title V of the Packers and Stockyards Act, 1921, as 
amended (7 U. S. C. 1940 ed. 181), and the rules of practice promul- 
gated thereunder (9 CFR 202.6 (b); 6 F. R. 3137), for the purpose 
of determining the financial condition of the respondent, a licensee 
under the act. It was alleged that since the date of the issuance of 
the license to the respondent, his financial condition had become so 
impaired as to make it impossible for him to discharge the obliga- 
tions he currently incurred in his operations as a licensee under the 
act.. A hearing was held in New York, New York, on September 25, 
1941, before John J. Curry, an examiner of the Department. C. E. 
Miles, Office of the Solicitor, Department of Agriculture, appeared 
for the Department, and the respondent appeared in his own behalf. 

Title V of the act provides, in effect, that live poultry licenses shall 
be issued only to those who are financially able to fulfill the obliga- 
tions that they would incur as licensees under the act (7 U.S. C. 
§ 218a (b)). Pursuant to this provision, the Department has issued 
licenses only to applicants who, as a minimum, have free current as- 
sets in excess of current liabilities in an amount equal to one-fourth 
of their average weekly purchases, or who, in lieu thereof, post a 
satisfactory surety bond or its equivalent. Applicants who have 
received licenses upon a satisfactory showing of their financial con- 
dition are required thereafter to maintain the prescribed financial 
standard in order to maintain their licenses. Experience has shown 
that, where licensees continue to operate with less than the required 
amount of working capital, they very frequently are unable to pay 
for live poultry purchased on credit and that as a result producers 
sustain losses and consumers pay the enhanced costs which title V of 
the act was designed to prevent. 

An audit of the respondent’s books and records showed that, as of 
May 10, 1941, the respondent had free current assets of $3,886.81, 
and current liabilities of $4,124.99, or a free working capital deficit 
of $438.18. One-fourth of the respondent’s average weekly purchases 
was $646.84, so that the respondent’s total free working capital 
deficit, or the amount necessary to meet the requirements of the 
Department, was $1,085.02. 

A later audit showed that, as of July 5, 1941, the respondent had 
free current assets of $2,138.79, and current liabilities of $2,938.45, or 
« free working capital deficit of $799.66. One-fourth of the 
respondent’s average weekly purchases of live poultry was $660.98, so 
that the respondent’s total free working capital deficit, or the amount 
necessary to meet the requirements of the Department, was $1,460.64. 











A. D. 81 PACKERS AND STOCKYARDS ACT, 1921 245 


In the course of the hearing, the accountant for the Government 
testified that another audit made by him showed that, as of September 
15, 1941, the respondent had a total free working capital deficit of 
$929.59. 

The respondent testified that sometime after July 5, 1941, he put 
$1,400 into the business as working capital, in order to meet the re- 
quirements of the Department. It developed, however, that the re- 
spondent borrowed this sum of money, and was thereafter paying the 
same off in monthly instalments. Because this amount is considered a 
loan payable, it is actually a liability instead of a working capital 
asset. 

On February 4, 1942, after the hearing was concluded, the re- 
spondent submitted to the Department a balance sheet showing his 
assets and liabilities as of February 2, 1942, prepared by a certified 
public accountant of New York, New York. The Packers and Stock- 
yards Division of the Agricultural Marketing Administration, after 
analyzing this statement, is of the opinion that the financial condition 
of the respondent is such as to warrant the retention of his license. 
The opinion thus expressed is accordingly adopted herein. 

The record in this case shows that from May 10, 1941 through 
September 15, 1941, the respondent did not have sufficient free work- 
ing capital to meet the requirements of the Department. The fact 
that he purchased live poultry during times when he had neither a 
satisfactory surety bond nor its equivalent posted with the Depart- 
ment, nor current assets in excess of current liabilities in an amount 
at least equal to 25 percent of his average weekly purchases, is a viola- 
tion of the act, for which his license should be revoked (7 U. S. C. 
§ 218 (d)). However, in view of the fact that the respondent improved 
his financial condition so that as of February 2, 1942, he had sufficient 
free working capital to meet the requirements of the Department, the 
order of revocation herein will be held in abeyance, conditioned upon 
his compliance with the financial regulations of the Department in 
the future. 

FINDINGS OF FACT 


1. By order of the Acting Secretary of Agriculture, dated October 
8, 1935, effective November 25, 1935, the city of New York, New York, 
was designated as a live poultry market, under the provisions of 
Title V of the Packers and Stockyards Act, 1921, as amended. 

2. On May 11, 1938, a license, No. 1691, to engage in the business 
of buying, selling, and handling live poultry in interstate commerce, 
at New York, New York, was granted to the respondent, upon a show- 
ing that his financial condition would enable him to fulfill the obliga- 
tions he would incur as a licensee under the act. 
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3. As of May 10, 1941, July 5, 1941, and September 13, 1941, the 
respondent failed to meet the financial standard required of licensees 
by the Department. As of February 2, 1942, the respondent submitted 
a statement of his financial condition, which showed that he has met 
the financial standard required of licensees by the Department. 


CONCLUSIONS 


It is concluded that the respondent repeatedly violated section 
502 (b) of the act by purchasing live poultry from May 10, 1941, to 
September 15, 1941, during all of which time he did not have posted 
with the Department a satisfactory surety bond or its equivalent, and 
his free current assets failed to exceed his current liabilities in an 
amount equal to 25 percent of his average weekly purchases; that, 
therefore, his license should be revoked, but because of his satisfac- 
tory financial condition as of February 2, 1942, the revocation should 
be held in abeyance for such time as the respondent continues to comply 
with the financial requirements of the Department. 


ORDER 


Tr Is Orperep that the license of the respondent, Julius Bloom, 
doing business as The Jamaica Live Poultry Market, Church and 
Beaver Streets, Jamaica, Long Island, New York, under the Packers 
and Stockyards Act, 1921, as amended, be, and the same hereby is, 
revoked, which revocation shall become effective upon the expiration 
of ten days from the date of the receipt hereof by the respondent, unless 
within the ten day period the respondent shall have filed with the Agri- 
cultural Marketing Administration his written request that the revo- 

cation be held in abeyance and consent that the revocation order may 

be made effective at any time by supplemental order herein, without 
further hearing, but with at least five days’ notice to the respondent, 
if the Secretary of Agriculture finds, from an official audit of the 
respondent’s records, that the respondent does not have an excess of 
free current assets over current liabilities in an amount equal to 25 
percent of his average weekly purchases for the 52 weeks preceding the 
date of the audit, or for some other representative period of time, and 
if the Secretary further finds that the respondent has not posted with 
the Department a satisfactory surety bond or its equivalent. 

Ir Is Furruer Orverep that a copy hereof shall be served upon the 
respondent by registered mail, or in person, and that this order shall 
become effective ten days from and after such completed service. 

‘Done at Washington, D. C., this 24th day of March, 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[SEAL] [S] Grover B. Hinz, 

Assistant Secretary of Agriculture. 
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(A. D. 82) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING ADMINISTRATION 
Agricultural Marketing Service, P. & S. Docket No. 1450 


LESTER CARPENTER, Complainant, v. CHICAGO PRODUCERS COMMISSION ASSOCIATION, 
Respondent. Order of Dismissal. 


On December 29, 1941, Lester Carpenter, of Utica, Illinois, filed an 
informal complaint against the Chicago Producers Commission Asso- 
ciation, Union Stockyards, Chicago, Illinois, under the Packers and 
Stockyards Act, 1921, as amended (7 U.S. C. 1940 ed. 181), seeking 
reparation in the amount of $86.33. A copy of the complaint was 
served on the respondent. In an informal answer filed January 17, 
1942, the material allegations in the complaint are denied. 

The case was heard before John C. Brooke, an examiner of this 
Department, at Chicago, Illinois, on February 16, 1942. Lester 
Carpenter, Utica, Illinois, appeared in his own behalf, and Henry 


Campbell, of Chicago, Illinois, appeared for the respondent. 
9 


It is alleged in the complaint, in substance, that on December 2, 
1941, the complainant consigned to the respondent 16 seven-months 


old Chester White hogs which were hauled by truck to Chicago by 
Willard Harman, of Utica, on December 2, 1941. The hogs were 
sold by the respondent at $9.90 pez ewt. and reported as weighing 
3510 pounds, or an average of 219 pounds Six of the smaller hogs 
from the same lot, which were not shipped to the respondent, aver- 
aged 250 pounds and one weighed 265 pounds. After “subtracting 
the hauling” the complainant should have received $86.33 more than 
was remitted by the respondent. 

In the answer it is alleged, in substance, that the weight of the 16 
hogs “as recorded is correct”, and that the respondent is not justified 
in remitting any part of the amount claimed to the complainant. 

The evidence presented by the complainant is to the effect that 
when he received the returns from the hogs sold by the respondent 
he knew there was something wrong and called his trucker who told 
him that he had estimated the weight of the hogs to be 275 pounds. 
After the complainant received the account of sales from the re- 
spondent, he weighed one of the light hogs that he had not shipped 
and she weighed 265 pounds. Two representatives from the respond- 
ent looked at the hogs that remained and estimated that five of them 
would weigh 250 pounds and one 200 pounds. The hog that was 
weighed was on a platform scale. ‘There was a man named Pearson 
who said that he weighed 220 pounds and when placed on the scales 
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he weighed 218 pounds, after which the complainant weighed the 
hog. That was the only test given the scales. The hog that weighed 
265 pounds had the same feed and care as the sixteen which were 
shipped. 

The trucker thought that the hogs would weigh close to 275 
pounds because they were big hogs and he was surprised when he 
saw the weights after the returns on the hogs were received. The 
distance from Utica to Chicago is approximately 100 miles. In the 
truck there were 65 or 70 hogs, including the 16 shipped by the com- 
plainant. ‘Three bunches were for the respondent and two bunches 
went to another commission firm. Every hog on the truck was 
marked and there was no mistake in connection with the delivery 
of the hogs. 

The evidence on behalf of the respondent is to the effect that the 
hogs were handled properly by it and were weighed by the stock- 
yard company whose scales are regularly inspected. The respond- 
cut also points out that even those who are thoroughly experienced 
in estimating the weight of hogs may miss the correct weight by 15 
or 20 pounds, or more, per hog, and that the two representatives 
who went to the farm of the complainant to investigate the matter 
might have estimated the weight of the remaining hogs higher than 
their actual weight. Furthermore, this was on December 19, more 
than two weeks after the hogs had been shipped, and, during this 
time the hogs that remained on the farm had probably acquired 
additional weight. Moreover, the respondent contends that even if 
the scales belonging to the stockyard company were inaccurate, the 
responsibility rested with the stockyard company. 

As indicated above, the evidence does not disclose that the respond- 
ent has violated the act and, therefore, the complaint should be dis- 
missed, 

FINDINGS OF FACT 


1. The complainant, Lester Carpenter, is an individual whose post 
office address is Utica, Illinois. 

2. The respondent, the Chicago Producers Commission Associa- 
tion, is a corporation whose post office address is Union Stockyards, 
Chicago, Illinois, and, during all of the times mentioned in the com- 
plaint, was registered as a market agency under the act at the Union 
Stockyards, Chicago, which had been duly posted under the act. 

3. On or about December 2, 1941, the complainant shipped, by 
truck, from Utica, Illinois, to Chicago, Illinois, 16 hogs to be sold 
by the respondent. The respondent fed and watered the hogs, sold 
them, and had them weighed over the scales of the stockyard com- 
pany, after selling them for the best price obtainable. The respond- 
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ent remitted to the complainant the net proceeds from the sale of 
the hogs based on the weight as recorded by the stockyard company. 
4. The cause of action accrued on or about December 3, 1941, and 
the informal complaint was filed on December 29, 1941, which was 
within the ninety days allowed in the act for the filing of a claim 
for reparation. 
ORDER 


Ir Is orpverep that the complaint in this case be, and the same hereby 
is, dismissed. 

Ir Is FURTHER ORDERED that a copy hereof be served upon the com- 
plainant and upon the respondent by registered mail or in person. 

Done at Washington, D. C., this 28th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[seaL] ' (S) Grover B. Hix, 

Assistant Secretary of Agriculture. 


(A. D. 83) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C. A. Docket No. 4074 


CHRIST HANSEN and GEoRGE F. WILKE, partners, trading as CHRIST. HANSEN & 
CoMPANY, Complainants, v. Roy McKAIn, trading as McKain Propuce Co., 
Respondent. Proceedings, Findings of Fact, Conclusions, and Order. 

The complainants, Christ Hansen and George F. Wilke, partners, 
trading as Christ Hansen & Company, of 216 South Water Market, 
Chicago, Illinois, by formal complaint received in the Agricultural 
Marketing Service of the United States Department of Agriculture 
on August 16, 1941, seek an award of reparation under the provisions 
of the Perishable Agricultural Commodities Act, 1930, as amended 
(7 U. S. C. 1940 ed. 499a), against the respondent, Roy McKain, an 
individual trading as McKain Produce Company, of Terre Haute, 
Indiana, for damages in the amount of $146.40, the amount due for a 
carload of potatoes purchased by the respondent from the complain. 
ants and shipped from Grafton, North Dakota, to Chicago, Illinois, 
where it was diverted to Marshall, Illinois. The formal complaint 
and the report of investigation were mailed to the respondent on 
August 26, 1941, in accordance with the regulations (7 CFR 47.24; 
6 F. R. 3508). 

It appears from the complaint and the attached exhibits that on 
March 15, 1941, the complainants sold to the respondent a carload 
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of potatoes in car NRC. 6561 at 85 cents per hundred pounds; that 
the respondent inspected and accepted the potatoes on track at Chi- 
cago, with instructions to the complainants to divert the shipment to 
Marshall, Illinois; that the potatoes arrived at Marshall on March 
18, and on March 21 the complainants received a wire from the re- 
spondent, reading as follows: 


“I CANNOT ACCEPT THIS CAR OF POTATOES 
UNDER TOP LAYER ALL POTATOES ROTTEN”; 


and that there is now due the complainants the sum of $140.40, no 
part of which has been paid. 

In an answer dated October 16, 1941, the respondent alleges that on 
March 15, 1941, he purchased the carload of potatoes in question 
and went into the car and looked at the potatoes the best he could 
without moving any of the bags; that the potatoes looked all right 
and: he called “George Wilke on the phone and closed the deal with 
him, and ordered them diverted” to Marshall; and that George 
Wilke, one of the complainants, agreed to protect the respondent on 
all loss. 

A statement of facts has been submitted by the complainants, 
sworn to on November 12, 1941, in which it is denied that the re- 
spondent was told that the complainants would stand the loss. They 
state that the respondent was told that he would be protected on any 
loss from freezing in transit, if proper railroad notation to such 
effect was obtained. 

The evidence discloses that the potatoes were purchased by the 
respondent on March 15, after inspection was made; that the respond- 
ent did not order the potatoes diverted until two days later, during 
which time a further inspection could have been made; and that no 
complaint was received by the complainants until the telegram of 
March 20, at 5:35 p. m., which was not received until March 21. The 
complainants agreed to stand only the loss which was due to freezing 
in transit, and only then upon certification by the railroad company. 
The potatoes were not represented to be of any definite grade or quality, 
and while some of them may have been rotten five or six days after 
they were purchased and inspected, they were, as a whole, 


merchantable. 
FINDINGS OF FACT 


1. The complainants, Christ Hansen and George F. Wilke, are 
partners, trading as Christ Hansen and Company, whose post office 
address is Chicago, Illinois. 

2. The respondent, Roy McKain, is an individual trading as McKain 
Produce Company at Terre Haute, Indiana, and, during all of the 
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times mentioned in the complaint, was licensed under the Perishable 
Agricultural Commodities Act, 1930, as amended. 

3. On March 15, 1941, che respondent purchased from the com- 
plainants a shipment of potatoes contained in car NRC 6561, then on 
track at Chicago, Illinois, which had been shipped from Grafton, 
North Dakota. The sale was made at the total net price of $140.40. 

4. On the date of the sale, the potatoes were inspected by the respond- 
ent and upon his order they were diverted on March 17 to Marshall, 
Illinois, where they arrived on March 18. 

5. On March 21, the complainants received a telegram from the 
respondent in which he complained as to the condition of the potatoes. 
After sorting and selling the potatoes, the respondent sent a check to 
the complainants for $89.21, the amount realized from the sale. 

6. The complainants returned the check and demanded payment of 
the original contract price. The respondent has refused to pay the 
agreed price. 

7. The cause of action accrued on or about March 15, 1941, and the 
formal complaint was filed on August 16, 1941, which was within the 
nine months allowed in the act for the filing of a claim for reparation. 


CONCLUSIONS 


The failure of the respondent to account to the complainants for 
any part of the purchase price of the potatoes is a violation of the 
Perishable Agricultural Commodities Act, 1930,as amended. Repara- 
tion, therefore, should be awarded in favor of the complainants for 
$140.40, with interest thereon; and the facts and circumstances, as 
herein set forth, should be published by the Agricultural Marketing 
Service, as authorized by section 8 of the act. 


ORDER 


Ir Is Orverep that the complainants, Christ Hansen and George 
F. Wilke, partners, trading as Christ Hansen & Company, be, and 
they hereby are, awarded reparation against the respondent, Roy 
McKain, trading as McKain Produce Co., of Terre Haute, Indiana, 
in the sum of $140.40, with interest thereon at the rate of five percent 
per annum from March 15, 1941, until paid. 

Ir Is Furruer Orperep that the respondent shall pay said sum, 
together with interest thereon, to the complaindnts, as reparation, 
within thirty days from the date of this order. 

Irv Is Furruer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Service, 
as authorized by Section 8 of the Perishable Agricultural Commodi- 
ties Act, 1930, as amended. 
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Ir Is FurtHer Orverep that a copy hereof shall be served on the 
parties, by registered mail or in person, and that, except as to the 
date of payment of reparation, this order shall become effective ten 
days from and after such completed service. 

Done at Washington, D. C., this 4th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[sEAL] (S) Grover B. Hix1, 

Assistant Secretary of Agriculture. 


(A. D. 84) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C. A. Docket No. 3974 
Rex D. MatTHeEws, doing business under the style and firm name of Rex D. 


MATHEWS & Company, Complainant, v. MIDWEsT PRoDUcE CoMPANY, Respondent. 
Proceedings, Findings of Fact, Conclusions, and Order. 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U. S. C. 1940 ed. 499a). The complain- 


ant, Rex D. Mathews, of Twin Falls, Idaho, alleges that he entered 
into a joint account agreement with the respondent, Midwest Produce 
Company, of Chicago, Illinois, for the buying, shipment in interstate 
commerce, and sale of produce. It is alleged that four carloads of 
potatoes were purchased and shipped by the complainant in pursu- 
ance of the agreement of the parties and that the respondent, in viola- 
tion of section 2-of the act, failed and refused to accept the potatoes. 
The complainant asks that he be awarded reparation to compensate 
him for half of the losses that resulted. 

The respondent, answering the complaint, alleges that the potatoes 
purchased by the complainant were not of the kind, grade, and 
quality specified to be purchased, and, for that reason, the respondent 
refused to accept them under the joint account agreement. The re- 
spondent denies that the refusal to accept was unlawful and denies 
that it is liable to the complainant in any amount. 

Since the damages claimed by the complainant are not in excess of 
$500, the complaint was not assigned for an oral hearing. The par- 
ties have submitted evidence in the form of verified statements of 
fact, in the manner authorized by section 6 (c) of the act. 

In the respondent’s brief it is stated that “the evidence indicates 
clearly a joint venture for the purchase and sale of three cars of 
Idaho Russets No. 2’s and one car of Idaho Long Whites.” An ex- 
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amination has been made of a large number of telegrams that were 
exchanged between the parties from July 16 to 25, 1940. Reference 
will be made to those wives which are considered to be the most 
material. On July 18 the respondent wired the complainant that 
“Idahos” then arriving in Chicago were in “bad condition” but 
offered to “joint couple Best Long Whites 1.30 f. o. b. also couple 
Russets 1.50 if good size” and “if can buy sound arrival.” The com- 
plainant answered: “Your specifications too rigid...” On July 
19, the complainant wired that car PFE 13340 contained “U. S. No. 
2 Russets Extra Good, 90 cents,” evidently meaning a loaded car at 
that cost per 100-pound sack. On July 20, the respondent wired: 
“If can buy uniform size tight skinned Triumphs not over 60 try car 
or two...” The complainant answered that supplies of Triumphs 
were very short. On the same day the respondent wired: “Try 
couple U. S. No. 2 Russets one U. S. No. 2 Long Whites 90 cents.” 
On July 21, by night telegram, the complainant wired: “Nampa cars 
1617 and 71948 U. S. No. 2 Russets 90, Nyssa 92086 U. S. 2 Whites 
80,” apparently meaning the cost per hundred pounds of the potatoes 
shipped in those cars from Nampa, Idaho, and Nyssa, Oregon. 

On July 23 the respondent complained of the potatoes in car PFE 
13340 and another load not here involved. The respondent stated 
that the complainant had “advised these 2’s were like Commercials, no 
clipped ends.” Federal inspections made of the potatoes in the four 
cars in question, PFE 13340, PFE 92086, PFE 1617, and PFE 71948, 
show that they graded U. S. No. 2 size A at loading points. Since 
the respondent admits that the four carloads of potatoes were pur- 
chased and shipped by the complainant to it under their joint venture 
or joint account agreement, the issues here presented will be disposed 
of on the basis of the respondent’s claim that the complainant did 
not deliver the grade and quality of potatoes specified. It is claimed 
that the complainant reported that the potatoes were “above the 
average and of extra, good quality” with “no clipped ends” and that 
they looked “like Commercials.” 

There is nothing in the record to indicate that the complainant 
made any warranties concerning the potatoes such as a seller might 
make. The effect of their agreement seems to have been that when 
the respondent ordered potatoes, the complainant was to follow direc- 
tions to the best of his ability in buying them at origin points, and 
that the respondent was to use its best judgment in reporting market 
conditions and sale possibilities at Chicago. In line with this agree- 
ment, there were frequent exchanges of information concerning con- 
ditions at both ends of the territory. 

The record shows that the respondent acted in these transactions 
through Harold O’Keefe, manager of its carlot potato department at 
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Chicago. He described what each party to the “joint account arrange- 
ment” was to do. The witness stated that Rex Mathews was “to buy 
potatoes, at our direction, in Idaho; we to do the selling at this end; 
to divide the profits and losses equally, with the understanding that 
we were to know at the end of each day whether or not he had bought 
potatoes according to the prices we had agreed were advisable to pay 
on that particular day.” The witness stated further, with respect to 
the four loads in question, that he understood from the complainant’s 
wires that the potatoes were of “exceptionally fine quality,” graded 
U.S. No. 2, and that he meant by use of the descriptive word “Com- 
mercials” that about 80 percent of the potatoes would grade U. 8. No. 1. 
It s¢ems clear from his testimony, however, that Mathews was not 
making warranties. The evidence indicates that the complainant pur- 
chased and shipped potatoes in substantial compliance with the re- 
spondent’s directions. 

The respondent complains that the carload of White Rose potatoes 
originated at Nyssa, Oregon, instead of some point in Idaho. The 
complainant says that the White Rose potatoes were “in fact grown 
in the State of Idaho and were transported by truck across the bridge 
over the Snake River at Nyssa, Oregon,” which explains why they 
were shipped from that point. Respondent made no objection when 
complainant wired that this shipment was from Nyssa. The Federal 
certificates based upon inspections made at loading points show that 
from a half of one percent to one percent of the potatoes in each car 
were affected with soft rot or decay. The White Rose potatoes were 
eventually sold at $1.20 per sack on the Chicago market, which was 
five cents per sack less than the price at which two cars of the Idaho 
Russet potatoes were sold. 

The respondent has filed a formal motion to strike from the record 
Exhibits 34, 35, 36, and 37, purporting to be accounts of sales made 
of the potatoes in question by A. Huizinga & Sons, at Chicago, Illinois, 
dated August 3, 1940. The motion to strike is based upon the grounds 
that (1) there was lack of opportunity to cross-examine any witness 
concerning the accounts of sales; (2) the statements of account thereon 
shown are not within the personal knowledge of the complainant, and 
(3) the exhibits have not been “introduced or offered in evidence.” 
The record shows that service of the motion to strike was made by 
registered mail upon the attorneys for the complainant on October 
6, 1941. The effect of the motion is to direct attention to the claimed 
lack of competent proof of damages. 

Subsequent to the filing of the motion to strike the exhibits, an 
investigation was made to verify the reports of sales of tlie potatoes 
made by A. Huizinga & Sons, through whom the four carloads were 
resold. The parties were furnished with copies of the report of in- 
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vestigation. Since the report deals with the accounts of sales to which 
the motion to strike is directed and identifies, explains, and verifies, 
in part, the statements and figures appearing thereon, the motion to 
strike is overruled and denied. 

The evidence shows that the net proceeds realized by the com- 
plainant, in reselling the potatoes in the four cars that were rejected 
by the respondent, were as follows: 












ie I noe oe ei ee $105. 20 
ea a i acta a al an ees dean iek eee 91. 60 
ie eee 99. 60 


Cay hit S00. a a ee ae 
I a hc ee se eee $426. 20 







The complainant paid a total of $1,260 for the four carloads and 
sustained a loss in the amount of the difference between the total 
sum paid and the net proceeds realized from resale of the four car- 
loads. Such difference is $833.80. . 

It is concluded that the complainant should be awarded reparation 
to compensate him for half of the net losses, or $416.90. 









FINDINGS OF FACT 






1. The complainant, Rex D. Mathews, is an individual whose post 
office address is Twin Falls, Idaho, at which point he is engaged in 
business under the name and style of Rex D. Mathews & Company. 

2. The respondent, Midwest Produce Company, is a corporation 
having its principal place of business at 216 South Water Market, 
Chicago, Illinois, and, during the times mentioned in the complaint 
filed herein, it was licensed under the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

3. During the month of July 1940, the complainant purchased 
three carloads of Idaho Russet potatoes which graded U. S. No. 2 and 
one carload of Idaho Long White potatoes which graded U. S. No. 2. 

4. The complainant shipped the potatoes from shipping points 
in Idaho and Oregon, in interstate commerce, to the respondent at 
Chicago, Illinois, in compliance with an existing joint account agree- 
ment, whereby the complainant undertook to purchase potatoes in 
the State of Idaho, and ship them to the respondent at Chicago, 
Illinois. The respondent agreed to sell the potatoes to the best 
possible advantage, and, after payment of expenses, the parties were 
to participate equally in the profits that would be made or the losses 
that would be sustained. 

5. The potatoes, which were purchased by the complainant at a 
total cost of $1,260, were loaded and shipped in cars PFE 13340, 
PFE 92086, PFE 1617, and PFE 71948, and were in substantial 
accordance with the agreement of the parties. Upon arrival of the 
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cars at Chicago, Illinois, the respondent declined to accept the pota- 
toes under the joint account agreement. The complainant, thereupon, 
caused the potatoes to be resold upon the Chicago market and secured 
from such resales net proceeds in the total amount of $426.20. 

6. The loss on the transaction was $833.80, half of which amount 
remains due and owing the complainant from the respondent, no part 
of which has been paid. 

7. Informal complaint was made by the complainant to the Agri- 
cultural Marketing Service within nine months from the date that 
the cause of action accrued, and was followed by the filing of a formal 
complaint, which was regularly served upon the respondent. 


CONCLUSIONS 


It is concluded that the respondent’s failure and refusal to account 
to the complainant and pay him half of the total losses sustained in 
connection with the purchase, shipment, and resale of the four car- 
loads of potatoes was, and is, in violation of section 2 of the act. 
Reparation should be awarded the complainant, and the facts and 
circumstances concerning the respondent’s violation of the act should 
be published. 

ORDER 


Ir Is Orverep that the complainant, Rex D. Mathews, doing busi- 
ness as Rex D. Mathews & Company, of Twin Falls, Idaho, be, and 
he hereby is, awarded reparation against the respondent, Midwest 
Produce Company, a corporation, having its principal place of busi- 
ness at 216 South Water Market, Chicago, Illinois, in the amount of 
$416.90, with interest thereon at the rate of five percent per annum 
from August 15, 1940, until paid. 

Ir Is FurrHer Orperep that the respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within thirty days from the date of this order. 

Ir Is FurrHer Orverep that the Agricultural Marketing Service 
shall publish the facts and circumstances concerning the respondent’s 
violation of Section 2 of the Perishable Agricultural Commodities 
Act, 1930, as amended, as provided by section 8 thereof. 

Ir Is Furtuer Orverrep that a copy hereof shall be served upon the 
parties by registered mail, or in person, and that, except as to the 
date of payment of reparation, this order shall become effective ten 
days from and after such completed service. 

Done at Washington, D. C., this 4th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[sraL] (S) Grover B. Hitt, 

Assistant Secretary of Agriculture. 
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(A. D. 85) 


UNITED STATES oF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C. A. Docket No. 4102 


J. T. Bapcer, Sr., Complainant, v. W. H. and H. B. THompson, and/or C. W. 

HumMpHREY, Respondents. Proceedings, Findings of Fact, Conclusions, and 
Order. 

The complainant, J. T. Badger, Sr., of Birds Nest, Virginia, by a 
formal complaint received in the Agricultural Marketing Service of 
the United States Department of Agriculture on November 12, 1941, 
seeks an award of reparation under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a), against 
W. H. and H. B. Thompson, and/or ©. W. Humphrey, for damage in 
the amount of $71.55, the amount due for a truckload of cabbage and 
onions shipped from Birds Nest, Virginia, to Williamsport, Pennsyl- 
vania, to be sold by the respondents for the account of the complainant. 

The formal complaint and the report of investigation were mailed 
to the respondents on November 27, 1941, in accordance with regula- 
tions (7 CFR 47.24, 6 F. R. 3508), and were received by the respond- 
ents on November 28, 1941, as shown by the registry return receipts. 
Since no answer has been filed by any of the respondents, this proceed- 
ing is disposed of under the regulations without a hearing, and the 
facts alleged in the complaint are deemed to have been admitted (7 
CFR 47.25 (c) ; 6 F. R. 3508). 

The evidence shows that, on June 20, 1941, the complainant con- 
signed by truck 298 crates of cabbage and two 50-pound sacks of onions 
to the respondents at Williamsport, Pennsylvania. The produce was 
shipped from Birds Nest, Virginia, and was, upon examination at the 
time of shipment, found to be of good grade and quality. On June 
21 the truck driver arrived at Williamsport, and offered to deliver 
the produce. The respondents took the onions and instructed the 
truck driver to deliver the cabbage to a cold storage warehouse in 
Northumberland, Pennsylvania. The cabbage was delivered as in- 
structed and it was accepted by the warehouseman for storage in the 
name of W. H. Thompson. No receipt was issued to the truck driver. 
He was informed that the receipt would be given to W. H. Thompson. 
The respondents did not inform either the truck, driver or the com- 
plainant that they were refusing to accept the cabbage. A large part 
of the cabbage remained in the warehouse for several months. Dur- 
ing that period it deteriorated to such an extent that it had little or 
no commercial value. Finally, authority was sought to have it 
dumped. 
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The situation presented by the facts in this proceeding is similar to 
that involved in P. F. Thornton v. M. Dunn & Co., Sec. Dec. 2540 
P. A.C. A. In the decision in that proceeding it was said: 


“A consignee owes a duty to the consignor to sell consigned produce promptly 

and account to the consignor as soon as possible after the produce has been sold. 
In the event it is found to be impossible to sell the produce promptly, this fact 
must be reported to the consignor without unnecessary delay. The respondent, 
as consignee, failed to perform either of these duties and thereby failed truly and 
correctly to account promptly to the consignor in violation of the act.” 
Under the circumstances, it must be held that the respondents, in the 
instant proceeding, failed truly and correctly to account promptly to 
the complainant. In the light of the evidence, it appears that the 
cabbage and onions would have sold for the gross amount of $79.50 if 
they had been sold promptly. After allowing ten percent, the cus- 
tomary fee, it appears that the respondents owe to the complainant the 
sum of $71.55, no part of which has been paid. 

The record discloses that C. W. Humphrey owns and operates the 
business through W. H. and H. B. Thompson, who share in the 
profits of the business. Therefore, the three respondents may be 


regarded as partners, and jointly and severally liable. 
FINDINGS OF FACT 


1. The complainant, J. T. Badger, Sr., is an individual whose 
post office address is Birds Nest, Northampton County, Virginia. 

2. The respondents, W. H. and H. B. Thompson, are partners, 
whose post office address is Williamsport, Pennsylvania, and the 
respondent, C. W. Humphrey, is an individual and owns and oper- 
ates the produce business conducted by the Thompsons. His post 
office address is Lewistown, Pennsylvania. All of the respondents, 
so far as this transaction is concerned, were partners. During all 
of the times mentioned in the complaint each was subject to license 
under the Perishable Agricultural Commodities Act, 1930, as 
amended. 

3. On June 20, 1941, the complainant consigned to the respondents 
for sale on his account a truckload of cabbage and onions, shipped 
from Birds Nest, Virginia, to Williamsport, Pennsylvania. 

4. Upon the delivery of the produce at Williamsport, the re- 
spondent accepted the onions and placed the cabbage in storage, 
where it was kept until it deteriorated so much that it had little 
or no commercial value. Finally, authority was sought to have it 
dumped. 

5. The respondents have never rendered an account sales to the 
complainant or remitted any sum whatsoever to him. 
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6. If the respondents had sold the cabbage and onions at the 
market price within a reasonable time after delivery, the gross sales 
would have amounted to $79.50. After deducting the customary 
commission fee of 10%, there remains a balance due of $71.55, no 
part of which has been paid. 

7. The cause of action accrued on or about June 23, 1941, and the 
formal complaint was filed on November 12, 1941, which was within 
the nine months allowed under the act for the filing of a claim for 
reparation. 


CONCLUSIONS 


The failure of the respondents to account to the complainant for 
the net proceeds of the consignment of cabbage and onions is a 
violation of the Perishable Agricultural Commodities Act, 1930, 
as amended; reparation should, therefore, be awarded in favor 
of the complainant for $71.55, with interest thereon; and the facts 
and circumstances, as herein set forth, should be published by the 
Agricultural Marketing Service, as authorized by section 8 of the 
act. 


ORDER 


Ir 1s Orpverep that the complainant, J. T. Badger, Sr., be, and ~ 
he hereby is, awarded reparation against the respondents, W. H. 
Thompson, H. B. Thompson, of Williamsport, Pennsylvania, and 
C. W. Humphry, of Lewistown, Pennsylvania, in the sum of $71.55, 
with interest thereon at the rate of five percent per annum from 
June 23, 1941, until paid. 

Ir 1s FurruHer Orperep that said respondents shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within thirty days from the date of this order. 

Ir 1s FurrHer Orverep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Service, 
as authorized by Section 8 of the Perishable Agricultural Commodi- 
ties Act, 1930, as amended. 

Ir 1s FurrHer Orverep that a copy hereof shall be served on the 
parties, by registered mail or in person, and that, except as to the 
date of payment of reparation, this order shall become effective ten 
days from and after such completed service. 

Done at Washington, D. C., this 13th day of Sinai 1942. Wit- 
ness my hand and seal of the Department of Agriculture. 

[sEAL | (S) Grover B. Hm, 

Assistant Secretary of Agriculture. 
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UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING SERVICE 
Agricultural Marketing Administration, P. A. C. A. Docket No, 4113 


Isapor MINKER, trading as MINKER BrorHers, Complainant, v. Poti SKLARz, 
Respondent. Proceedings, Findings of Fact, Conclusions, and Order 


The complainant, Isadore Minker, trading as Minker Brothers, 
335 North 8th Street, Reading, Pennsylvania, by formal complaint 
recéived in the Agricultural Marketing Service of the United States 
Department of Agriculture, on January 8, 1942, seeks an award of 
reparation under the provisions of the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a), against 
the respondent, Philip Sklarz, 108 Dock Street, Philadelphia, Penn- 
sylvania, for damages in the amount of $125, the amount due for 
100 crates of Honeydew melons purchased by the respondent from 
the complainant, and shipped in car PFE 95683 from Mesa, Arizona, 
final destination Philadelphia, Pennsylvania. 

The formal complaint and report of investigation were mailed 
to the respondent on January 14, 1942, in accordance with the regu- 
lations (7 CFR 47.24; 6 F. R. 3508). Since no answer has been 
filed, this proceeding is disposed of under the regulations without 
a hearing and the facts alleged in the complaint are deemed to have 
been admitted (7 CFR 47.25 (c);6 F. R. 3508). 

It appears from the complaint and the attached exhibits that on 
or about August 26, 1941, the complainant sold to the respondent 
100 crates of Honeydew melons at $1.25 per crate delivered; that it 
was agreed that, if the melons were not satisfactory on delivery, 
the respondent would not be required to accept them; that the melons 
were delivered to the respoudent at Philadelphia, Pennsylvania, and 
were of the kind, quality, and grade called for in the contract of 
sale; and that, upon arrival of the melons, they were accepted but 
the respondent has failed to pay any part of the purchase price. 

It appears from the letter from the broker, dated October 28, 
1941, which is attached to the complaint as an exhibit, that, if the 
melons were. not good when delivered, they need not be accepted. 
The respondent accepted them and three days thereafter requested 
through one of his salesmen that the broker examine the melons, 
which was done, and only three crates showed a few spots. At this 
time, there were 35 crates in the respondent’s store, and he was in- 
formed that if he so desired, these could be returned. The broker 
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sent his driver to get these crates, but disposition had already been 
effected. 
FINDINGS OF FACT 


1. The complainant, Isadore Minker, is an individual trading as 
Minker Brothers, whose post office address is 335 North 8th Street, 
Reading, Pennsylvania. 

2. The respondent, Philip Sklarz, is an individual whose address is 
108 Dock Street, Philadelphia, Pennsylvania, and during all of the 
times mentioned in the complaint was licensed under the Perishable 
Agricultural Commodities Act, 1930, as amended. 

3. On or about August 26, 1941, the respondent purchased from the 
complainant 100 crates of Honeydew melons at $1.25 per crate deliv- 
ered at Philadelphia, Pennsylvania, which had been shipped in inter- 
state commerce from Mesa, Arizona. 

4. The respondent accepted the melons and made no complaint in 
regard thereto until three days after they had been delivered, at which 
time the salesman made a complaint as to some of the melons and the 
broker agreed to send his truck for them, which was done, but, before 
the truck arrived, the respondent had disposed of the melons. 

5. The cause of action accrued on or about August 26, 1941, and the 
formal complaint was filed on January 8, 1942, which was within the 


nine months period allowed under the act for the filing of a claim for 
reparation. 


CONCLUSIONS 


The failure of the respondent to account to the complainant for any 
part of the purchase price of the 100 crates of Honeydew melons, pur- 
chased from the complainant, is a violation of the Perishable Agri- 
cultural Commodities Act, 1930, as amended; reparation should, there- 
fore, be awarded in favor of the complainant for $125, with interest 
thereon; and the facts and circumstances, as herein set forth, should be 
published by the Agricultural Marketing Administration, as authorized 
by section 8 of the act. 

ORDER 


Ir Is Orperep that the complainant, Isadore Minker, be, and he 
hereby is, awarded reparation against the respondent, Philip Sklarz, 
108 Dock Street, Philadelphia, Pennsylvania, in the sum of $125, with 
interest thereon at the rate of five percent per annum from August 26, 
1941, until paid. 

Ir Is FurrHer Orperep that said respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, within 
30 days from the date of this order. 

Ir Is ForrHer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Adminis- 
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tration, as authorized by Section 8 of the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

Ir Is Furruer Orverep that a copy hereof shall be served upon the 
parties by registered mail, or in person, and that, except as to the date 
of payment of reparation, this order shall become effective ten days 
from and after such completed service. 

Done at Washington, D. C., this 13th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[sEaL | (S) Grover B. Hm, 

Assistant Secretary of Agriculture. 


(A. D. 87) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRIOULTURE 
AGRICULTURAL MARKETING SERVICE 
Agricultural Marketing Administration, P. A. C. A. Docket No. 4109. 


J. K. HARRISON and W. J. Morris partners doing business as HarRIsoN & Morris, 
Complainants, v. J. D. JoHNsToN, Respondent. Proceedings, Findings of Fact, 
Conclusions, and Order. 

The complainants, J. K. Harrison and W. J. Morris, trading as 
Harrison & Morris, of Williston, Florida, by formal complaint re- 
ceived in the Agricultural Marketing Service of the United States 
Department of Agriculture on August 9, 1941, seek an award of repara- 
tion under the provisions of the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 1940 ed. 499a), against the respond- 
ent, J. D. Johnston, of Dothan, Alabama, for damages in the amount 
of $32.40, due for a truckload of tomatoes and okra purchased by 
the respondent from the complainants for shipment from Williston, 
Florida, to Dothan, Alabama. 

The formal complaint was served on the respondent on January 15, 
1942, and the report of investigation was mailed to him on or about 
September 5, 1941, in accordance with the regulations (7 CFR 47.24; 
6 F. R. 3508). While no formal answer has been filed by the respond- 
ent, he has, nevertheless, admitted the indebtedness and has paid $30 
on account. 

It appears from the complaint and the attached exhibits that, on or 
about June 5, 1940, the respondent purchased from the complainants 
a truckload of tomatoes and okra, to be shipped in interstate com- 
merce from Williston, Florida, to Dothan, Alabama, at the agreed 
price of $60.75 f. o. b. loading point. The respondent gave his check 
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in the above amount, which was dishonored, resulting in a protest fee 
of $1.65. Subsequently, the respondent made payments reducing the 
amount due to $32.40, no part of which has been paid. 







FINDINGS OF FACT 









1. The complainants, J. K. Harrison and W. J. Morris, are partners 
trading as Harrison & Morris, whose post office address is Williston, 
Florida. 

2. The respondent, J. D. Johnston, is an individual whose post office 
address is Dothan, Alabama, and, during all of the times mentioned 
in the complaint, was subject to be licensed under the Perishable 
Agricultural Commodities Act, 1930, as amended, and was so licensed 
on January 13, 1941. 

3. On or about June 5, 1940, the respondent purchased from the 
complainants, for shipment from Williston, Florida, to Dothan, Ala- 
bama, a truckload of tomatoes and okra at the agreed price of $60.75. 

4. The respondent issued his check in the amount of $60.75, repre- 
senting the purchase price of the produce, which was dishonored, 
resulting in a protest fee of $1.65. 

5. The respondent remitted $30 on account, leaving a balance due of 
$32.40, no part of which has been paid. 

6. The cause of action accrued on or about June 5, 1940, and the 
informal complaint was filed on July 25, 1940, which was within the 
nine months allowed under the act for the filing of a claim for 
reparation. 






















CONCLUSIONS 










* Failure of the respondent to account to the complainants for the 
balance of the purchase price of the tomatoes and okra purchased from 
the complainants is a violation of the Perishable Agricultural Com- 
modities Act, 1930, as amended; reparation should, therefore, be 
awarded in favor of the complainants for $32.40, with interest thereon ; 
and the facts and circumstances, as herein set forth, should be pub- 
lished by the Agricultural Marketing Administration, as authorized by 
section 8 of the act. 











ORDER 






Ir Is Orpverep that the complainants, J. K. Harrison and W. J. 
Morris, partners trading as Harrison & Morris, be, and they hereby are, 
awarded reparation against the respondent, J. D. Johnston, of Dothan, 
Alabama, in the sum of $32.40, with interest thereon at the rate of 
five percent per annum from June 5, 1940, until paid. 

Ir Is ForrHer Orperep that said respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within 30 days from the date of this order. 
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Ir Is FurrHer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Adminis- 
tration, as authorized by Section 8 of the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

Ir Is FurrHer Orperep that a copy hereof shall be served upon the 
parties by registered mail, or in person, and that, except as to the date 
of payment of reparation, this order shall become effective 10 days 
from and after such completed service. 

Done at Washington, D. C., this 17th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[sEAL] (S) Grover B. Hm, 

Assistant Secretary of Agriculture. 


(A. D. 88) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING SERVICE 
Agricultural Marketing Administration, P. A. C. A. Docket No. 3952 


Atrorp & MILteR Co., Inc., Complainant, v. Son KRrorzkKI, Respondent. Pro- 
ceedings, Findings of Fact, Conclusions, and Order. 

The complainant, Alford & Miller Co., Inc., of Hazelhurst, Missis- 
sippi, by formal complaint received in the Agricultural Marketing 
Service of the United States Department of Agriculture, on March 
6, 1940, seeks an award of reparation under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a), 
against the respondent, Sol Krotzki, of Louisville, Kentucky, for 
damages in the amount of $255, the original contract price of a 
truckload of beans shipped from Hazlehurst, Mississippi, to Louis- 
ville, Kentucky. 

On or about June 6, 1939, the complainant, by telephone, sold to 
the respondent a truckload of beans, consisting of 300 hampers at 85 
cents per hamper, or a total purchase price of $255. The beans were 
to be shipped from Hazlehurst, Mississippi, to Louisville, Kentucky. 
They were properly loaded and packed for shipment. The truck 
containing the beans left Hazlehurst on the day of the sale. As the 
result of a wreck of the truck, they were transferred to another truck. 
The beans arrived at their destination one day late. The respondent 
declined to accept tliem under the contract on account of their condi- 
tion and also of their late arrival. He communicated with the com- 
plainant by telephone and they agreed that the respondent should 
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handle them on a consignment basis. The respondent made no ac- 
counting to the complainant with regard to their disposition. The 
complainant made an effort to obtain an accounting from the re- 
spondent, and finally its attorney sent a telegram to the respondent 
on January 13, 1940, demanding an accounting. In reply to this 
telegram, the respondent sent a wire in which he stated that he had 
“no record of receiving truckload beans” from the complainant. 
This statement is in conflict with the respondent’s sworn answer in 
which he admitted that the beans were unloaded at his place of 
business. In his answer, the respondent said that the beans were 
hauled away by the market company and dumped. He contends that 
he received nothing whatsoever for his services. 

The issue in this proceeding is whether the respondent is liable 
for damages on account of his failure to account truly and correctly 
to the complainant. Apparently, the respondent’s defense is that the 
beans were in bad condition and, for that reason, he did not realize 
anything from them for which he should account. 

The only evidence which the respondent has submitted to support 
this view is the statement in his sworn answer in which he avers that 
the beans were in bad condition at the time of arrival and had to be 
dumped. On the other hand, the evidence presented by the complain- 
ant shows that the beans were fresh and merchantable at the time of 
shipment. The wreck, which delayed the shipment only about four 
hours, did not damage them with the exception that the tops of fif- 
teen or twenty hampers were mashed. At the time the beans were 
transferred to another truck they were in good condition. In view of 
the foregoing evidence, the respondent’s statement to the effect that 
they were not in good condition for sale at the time of arrival is not 
persuasive. 

However, there is a more compelling reason for holding that the 
respondent has failed to account as required by the act. When the 
respondent agreed to accept the beans and handle them on a consign- 
ment basis, he assumed the role of an agent. Acting thus in a fiduciary 
capacity, it was incumbent upon him to render an account to his prin- 
cipal. If the beans were dumped, he should produce evidence of such 
dumping. He states that the dumping was done by the market com- 
pany but has failed to present any certificate of dumping. Under any 
circumstances, an agent should be able to produce substantial evi- 
dence of the final disposition made of produce consigned to him for 
sale. In the light of the evidence, it is clear that the respondent failed 
to perform the obligation which he assumed in accepting the beans 
for sale on a consignment basis. Although this is a reparation pro- 
ceeding, it should be noted that the Produce Agency Act (7 U.S. C. 
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1940 ed. 491) makes it a criminal offense for one who receives perish- 
able farm products in interstate commerce, on behalf of another, to 
abandon, discard as refuse or dump the produce without a good and 
sufficient cause therefor. 

The complainant asks for damages in the sum of $255 or in such 
amount as may be shown by correct accounting. From the complain- 
ant’s statement of facts, it appears that it has received $130 from the 
Aetna Insurance Company for the damage done to the beanis in transit. 
It also submitted Government market reports for fruit and vegetables 
covering the Cincinnati market. The report of June 6 shows that 
bushel hampers of Mississippi round green best beans were selling from 
$1.25 to $1.40. Fair beans were selling from 50 cents to 75 cents. The 
report for June 7 shows that the market was about steady. The com- 
plainant states that, in his opinion, the reasonable value of the beans 
in question was $1.25 per hamper, or a total of $375. Upon considera- 
tion of the evidence, it is believed that the delivered price, as originally 
agreed upon by the parties, is a reasonable basis to be used in meas- 
uring the complainant’s damages. The agreed delivery price was $255. 
The complainant’s damages, therefore, are represented by the differ- 
ence between the $255 and the $130 recovered on account of the wreck, 
or $125. 

FINDINGS OF FACT 


1. The complainant, Alford & Miller Co., Inc., is a corporation whose 
post office address is Hazlehurst, Mississippi. 

2. The respondent, Sol Krotzki, is an individual whose post office 
address is 55 Haymarket Annex, Louisville, Kentucky, and, during 
all of the times mentioned in the complaint, was licensed under the 
Perishable Agricultural Commodities Act, 1930, as amended. 

8. On or about June 6, 1939, the respondent purchased from the com- 
plainant a truckload of beans containing 300 hampers, to be delivered 
at Louisville, Kentucky. 

4. The beans were shipped, in interstate commerce, from Hazlehurst, 
Mississippi, to Louisville, Kentucky, and, during the transportation, 
the truck containing the beans was wrecked, resulting in damage to 
some of the beans, and a delay in the delivery thereof. 

5. The complainant and the respondent then agreed that the beans 
would be handled by the latter as a consignment. 

6. On account of a wreck, the beans arrived at Louisville one day 
late and 15 to 20 hampers were damaged. 

7. The respondent accepted the beans and agreed to handle them 
on consignment, thereby acting in a fiduciary capacity. 

8. The respondent has failed to show that the beans were worthless 
and were dumped, having neither any record thereof nor a dumping 
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certificate. He has failed to render any accounting to the complainant 
with regard to the disposition of the beans. 

9. If the wreck had not occurred, the beans would have brought $255 
at Louisville, which was the agreed price. The complainant recov- 
ered $130 on account of the damage resulting from the wreck. The 
complainant has suffered damages in the amount of the difference 
between the contract price and the amount paid by the insurance com- 
pany, or $125. 

10. The cause of action accrued on or about June 7, 1939, and an 
informal complaint was filed on January 29, 1940, which was within 
the nine months allowed under the act for the filing of a claim for 
reparation. 


CONCLUSIONS 


The failure of the respondent to account to the complainant for 
the net proceeds of the beans handled on consignment is a violation 
of the Perishable Agricultural Commodities Act, 1930, as amended; 
reparation should, therefore, be awarded in favor of the complainant 
for $125, with interest thereon; and the facts and circumstances, as 
herein set forth, should be published by the Agricultural Marketing 
Administration, as authorized by section 8 of the act. 


ORDER 


Ir Is Orperep that the complainant, Alford & Miller Company, Inc., 
be, and it hereby is, awarded reparation against the respondent, Sol 
Krotzki, of Louisville, Kentucky, in the sum of $125, with interest 
thereon at the rate of five percent per annum from June 7, 1939, until 
paid. 

Ir Is Furruer Orperep that said respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within thirty days from the date of this order. 

It Is Furrner Orverep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Adminis- 
tration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

Tr Is Furruer Orperep that a copy hereof shall be served upon the 
parties by registered mail, or in person, and that, except as to the date 
of payment of reparation, this order shall become effective ten days 
from and after such completed service. 

Done at Washington, D. C., this 17th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[ sEAL | ; (S) Grover B. Hix, 

Assistant Secretary of Agriculture. 
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(A. D. 89) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING SERVICE 
Agricultural Marketing Administration, P. A. C. A. Docket No. 4108 


S. H. Porites, Complainant, v. A. S. Burton, Inc., Respondent. Proceedings, 
Findings of Fact, Conclusions, and Order. 


The complainant, S. H. Phillips, of Hurlock, Maryland, by for- 
mal-complaint received in the Agricultural Marketing Service of 
the United States Department of Agriculture on November 4, 1941, 
seeks an award of reparation under the provisions of the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U. S. C. 
1940 ed. 499a), against the respondent, A. S. Burton, Inc, 
324 Washington Street, New York, New York, for damages in the 
amount of $236.99, the amount due for two truckloads of cantaloups 
consigned by the complainant to the respondent and shipped from 
Hurlock, Maryland, to New York, New York. 

The formal complaint and report of investigation were mailed 
to the respondent on November 21, 1941, in accordance with the 
regulations (7 CFR 47.24; 6 F. R. 3508). 

No formal answer has been filed by the respondent. However, in 
a letter dated December 2, 1941, to the Agricultural Marketing Serv- 
ices, it is stated that a check has been sent to the complainant for 
10 percent of the amount due on the cantaloups. 

It appears from the complaint that on August 8, 1941, the com- 
plainant consigned to the respondent a truckload of cantaloups and 
on August 11 another truckload of cantaloups. Each shipment was 
from Hurlock, Maryland, and the cantaloups were received by the 
respondent and sold. The net proceeds amounted to $236.99, as shown 
by the account sales dated August 9 and August 12, 1941. 

Since the complaint was filed, the complainant has been paid $23.70 
on account, leaving a balance due of $213.29. 


FINDINGS OF FACT 


1. The complainant, S. H. Phillips, is an individual whose post 
office address is Hurlock, Maryland. 

2. The respondent, A. S. Burton, Inc., is a corporation whose post 
office address is 324 Washington Street, New York, New York, and, 
during all the times mentioned in the complaint, was licensed under 
the Perishable Agricultural Commodities Act, 1930, as amended. 
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8. On August 8 and 11, 1941, the complainant consigned to the 
respondent, on each date, a truckload of cantaloups, shipped in inter- 
state commerce from Hurlock, Maryland, to New York, New York. 

4. The cantaloups were received by the respondent who sold them 
and rendered account sales on August 9 and 12, showing total net 
proceeds in the amount of $236.99. 

5. On or about December 1, 1941, the respondent paid to the com- 
plainant on account $23.70, leaving a net balance of $213.29. No part 
of the latter amount has been paid. 

6. The cause of action accrued during the first part of August 1941, 
and the formal complaint was filed on November 4, 1941, which was 
within the nine months allowed in the act for the filing of a claim for 


reparation. 
CONCLUSIONS 


The failure of the respondent to account to the complainant for the 
balance of the net proceeds from the two truckloads of cantaloups is 
a violation of the Perishable Agricultural Commodities Act, 1930, as 
amended; reparation should, therefore, be awarded in favor of the 
complainant for $213.29, with interest thereon; and the facts and cir- 
cumstances, as herein set forth, should be published by the Agricultural 
Marketing Administration, as authorized by section 8 of the act. 


ORDER 


Ir Is Orperep that the complainant, 8S. H. Phillips, be, and he hereby 
is, awarded reparation against the respondent, A. S. Burton, Inc., 324 
Washington Street, New York, New York, in the sum of $213.29, with 
interest thereon at the rate of 5 percent per annum from August 12, 
1941, until paid. 

Ir Is FurrHer Orperep that said respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within 30 days from the date of this order. 

Ir Is Furruer Orverep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Adminis- 
tration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

Ir Is FurrHer Orperep that a copy hereof shall be served upon the 
parties by registered mail or in person and that, except as to date of 
payment of reparation, this order shall become effective 10 days from 
and after such completed service. 

Done at Washington, D. C., this 17th day of March, 1942. 

Witness my hand and the seal of the Department of Agriculture. 
(S) Grover B. Hix, 


[sEAL] 
Assistant Secretary of Agriculture. 














AGRICULTURE DECISIONS 
(A. D. 90) 


UNITED STATES oF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING SERVICE 
Agricultural Marketing Administration, P. A. C. A. Docket No. 4008. 


JOSEPH, WILLIAM, and ANEY KRAMER, partners, doing business as KRAMER BRos., 
Complainants, v. I. P. Harvey, Respondent. Proceedings, Findings of Fact, 
Conclusions, and Order. 


The complainants, Joseph, William, and Aney Kramer, partners, 
doing business as Kramer Bros., of 72 South Water Market, Chicago, 
Illinois, by formal complaint received in the Agricultural Marketing 
Service of the United States Department of Agriculture on May 15, 
1941, seek an award of reparation under the provisions of the Perishable 
Agricultural Commodities Act, 1930, as amended. (7 U. S. C. 1940 ed. 
499a), against the respondent, I. P. Harvey, of Coolidge, Georgia, for 
damages in the amount of $135.60, the amount of the deficit on two car- 
loads of watermelons sold by the complainants on behalf of the re- 
spondent on or about July 15, 1940, and shipped in interstate commerce 
from Coolidge, Georgia, to Chicago, Illinois. 

In an informal complaint filed on October 8, 1940, the amount of 
damages alleged on the two carloads of watermelons, N&W 65117 and 
N&W 98561, is stated to be $74.20, the difference being accounted for 
by a credit of $61.40, which is deducted from the amount of $135.60 set 
out in the formal complaint. In the informal complaint it appears that 
the commission of $20 per car and a credit of $21.40 arising out of 
another transaction were waived. The formal complaint was served on 
the respondent on June 13, 1941, and the report of investigation was 
served on November 4, 1941, in accordance with the regulations (7 CFR 
47.24; 6 F. R. 3508). 

In an answer dated June 17, 1941, it is alleged that the complainants 
gave to the respondent authority to ship the watermelons on their bond 
and, therefore, the respondent is not responsible for any deficit from 
freight charges. It is further alleged that during previous seasons 
where deficits had occurred under similar conditions the respondent 
had not been held responsible. 

The respondent does not. deny that there was a deficit of $74.20, but 
does contend that he should not be required to pay-any part of the 
deficit on account of a bond which the complainants had given to the 
carriers guaranteeing that freight charges would be paid. Whether 
the complainants have any such arrangement with the carriers does not 
affect the liability of the respondent. Furthermore, investigation made 
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by the Agricultural Marketing Service discloses that, contrary to the 
contentions of the respondent, he has been charged by the complainants 
for deficits in the past. The complainants, in their opening statement 
of facts, sworn to on July 14, 1941, also show that the mere filing of 
such a bond does not relieve the consignor of any liability in connection 
with the accounting for a deficit as well as calling attention to the fact 
that the respondent had been charged with deficits in the past. 


FINDINGS OF FACT 


1. The complainants, Joseph, William, and Aney Kramer, are part- 
ners trading as Kramer Bros., whose post office address is 72 South 
Water Market, Chicago, Illinois. 

2. The respondent, I. P. Harvey, is an individual whose post office 
address is Coolidge, Georgia, and, during all of the times mentioned in 
the complaint, was licensed under the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

3. On or about July 15, 1940, the respondent consigned to the 
complainants two carloads of watermelons, shipped in interstate 
commerce from Coolidge, Georgia, to Chicago, Illinois, and sold by 
the complainants on behalf of the respondent, resulting in a net deficit 
of $74.20. No part of this amount has been paid. 

4. The cause of action accrued about the middle of July 1940, and 


the informal complaint was filed on October 8, 1940, which was 
within the nine months allowed under the act for the filing of a 
claim for reparation. 


CONCLUSIONS 


The failure of the respondent to account to the complainants for 
the net deficit arising from the sale of the two carloads of water- 
melons sold by the complainants on behalf of the respondent is a 
violation of the Perishable Agricultural Commodities Act, 1930, as 
amended; reparation should, therefore, be awarded in favor of the 
complainants for $74.20, with interest thereon; and the facts and 
circumstances, as herein set forth, should be published by the Agri- 
cultural Marketing Administration, as authorized by section 8 of the 


act. 
ORDER 


Ir 1s orpERED that the complainants, Joseph, William, and Aney 
Kramer, partners, trading as Kramer Bros., be, and they hereby are, 
awarded reparation against the respondent, I. P. Harvey, Coolidge, 
Georgia, in the sum of $74.20, with interest thereon at the rate of 
five percent per annum from July 15, 1940, until paid. 
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Ir 1s FURTHER ORDERED that said respondent shall pay said sum, 
together with interest thereon, to the comyeeinante, as reparation, 
within 30 days from the date of this order. 

Ir IS FURTHER ORDERED that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Admin- 
istration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

IT IS FURTHER ORDERED that a copy hereof shall be served on the 
parties by registered mail, or in person, and that, except as to the 
date of payment of reparation, this order shall become effective ten 
days from and after such completed service. 

Done at Washington, D. C., this 17th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[SEAL] (S) Grover B. Hi11, 

Assistant Secretary of Agriculture. 


(A. D. 91) 
UnitTep STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING SERVICE 
Agricultural Marketing Administration, P. A. C. A. Docket No. 3987 


CocHRANE BROKERAGE COMPANY, INC., Complainant, v. Go~pIE Meyer, trading 
and doing business as the OMAHA FrRuIT ComMPANy, Respondent. Proceedings, 
Findings of Fact, Conclusions, and Order. 

The complainant, Cochrane Brokerage Company, Inc., 108 East 
Fifth Street, Kansas City, Missouri, by formal complaint received in 
Agricultural Marketing Service, of the United States Department of 
Agriculture, on March 5, 1941, seeks an award of reparation under 
the provisions of the Perishable Agricultural Commodities Act, 1930, 
as amended (7 U.S. C. 1940 ed. 499a), against the respondent, Goldie 
Meyer, doing business as Omaha Fruit Company, Omaha, Nebraska, 
for damages in the amount of $712.05, the amount due for two car- 
loads of potatoes purchased by the respondent from the complainant 
and shipped in interstate commerce in cars PFE 91598 and PFE 
30788, from Hawley, Minnesota, with final destination at Omaha, 
Nebraska. 

Another complaint by the complainant against the respondent and 
received on the same day seeks an award of reparation under the 
act for damages in the amount of $222.75, the amount due for a 
carload of potatoes purchased by the respondent and shipped in car 
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RD 23607 from Shafter, California, with final destination Omaha, 
Nebraska. 

In an answer filed by the respondent it is admitted that the po- 
tatoes were purchased froin the complainant through the D. P. Ragan 
Brokerage Company, and it is alleged that this company through 
its agents stated that the respondent could pay for the potatoes 
when she was able to do so and that payment would not be pressed. 
It is further stated that at no time did the respondent intend to fail 
to account for the potatoes but that she has since gone out of busi- 
ness and is unable to make payment. 

Each of the parties has waived formal hearing and requested that 
all the issues involved be determined upon the sworn statements of 
facts and depositions submitted by the parties in accordance with the 
regulations (7 CFR 47.37 (b) (2); 6 F. R. 3509). 

As indicated above, the respondent does not deny any of the mate- 
rial allegations in the complaints and the only defense relied upon 
is the alleged promise by the broker to the effect that the respondent 
would not be pressed for payment. 

In the opening statement of facts sworn to on November 1, 1941, 
it is alleged that there is due the complainant from the respondent 
$934.80, plus interest, on these three cars of potatoes. Attached to 
the sworn statement and made a part thereof is an affidavit of D. P. 
Ragan, of Omaha, Nebraska, who negotiated the sale of the potatoes 
to the respondent, denying that he had told the respondent that she 
would not be pressed for payment and declaring that, on the con- 
trary, Ernest Meyer, the husband and agent of the respondent, knew 
that the transactions were consummated upon the usual terms of pay- 
ment which were ten days after delivery. 

The memorandum of sale on each of the three cars shows that the 
parties agreed to the usual terms of payment and nowhere in any of 
the papers is there any agreement to extend credit. 


FINDINGS OF FACT 


1. The complainant, Cochrane Brokerage Company, Inc., is a cor- 
poration whose post office address is 108 East Fifth Street, Kansas 
City, Missouri. The respondent, Goldie Meyer, doing business as 
Omaha Fruit Company, is an individual whose last known post office 
address is 1641 North Mariposa Avenue, Los Angeles, California, and, 
during all of the times mentioned in the complaints, was licensed under 
the Perishable Agricultural Commodities Act, 1930, as amended. 

2. On or about May 4, 1940, the respondent purchased from the 
complainant two carloads of potatoes shipped in interstate commerce 
from Hawley, Minnesota, to Omaha, Nebraska, at the agreed price of 
$712.05. 
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3. On or about June 11, 1940, the respondent purchased from the 
complainant a carload of potatoes shipped from Shafter, California, 
to Omaha, Nebraska, in interstate commerce, at the agreed price of 
$222.75. 

4, The potatoes conformed to the specifications of the contracts of 
purchase and sale, and were accepted by the respondent who has paid 
no part of the purchase price, amounting to $934.80. 

5. The cause of action accrued on two of the cars on or about May 4, 
1940, and on the other on or about June 11, 1940, and the informal 
complaint on all three cars was filed on December 9, 1940, which was 
within the nine months allowed under the act for the filing of a claim 
for reparation. 


CONCLUSIONS 


The failure of the respondent to account to the complainant for 
any part of the purchase price of the potatoes is a violation of the 
Perishable Agricultural Commodities Act, 1930, as amended ; repara- 
tion should, therefore, be awarded in favor of the complainant for 
$934.80, with interest thereon; and the facts and circumstances as 
herein set forth should be published by the Agricultural Marketing 
Administration, as authorized by section 8 of the act. 


ORDER 


Ir Is Orperep that the complainant, Cochrane Brokerage Com- 
pany, Inc., be, and it hereby is, awarded reparation against the re- 
spondent, Goldie Meyer, an individual trading as Omaha Fruit Com- 
pany, 1641 North Mariposa Avenue, Los Angeles, California, in the 
sum of $934.80, with interest thereon at the rate of 5% per annum from 
June 11, 1940, until paid. 

Ir Is Furruer Orperep that said respondent shall pay said sum, 
together with interest thereon, to the complainant as reparation withir 
thirty days of the date 6f this order. 

Ir Is Furruer Orverep that the facts and circumstances as herein 
set forth shall be published by the Agricultural Marketing Admin- 
istration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

Ir Is FurrHer Orverep that « copy hereof shall be served on the 
parties by registered mail, or in person, and that except as to the 
date of payment of reparation this order shall become effective ten 
days from and after such completed service. 

Done at Washington, D. C., this 18th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[SEAL] (S) Grover B. H111, 

Assistant Secretary of Agriculture. 
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UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING ADMINISTRATION 
Agricultural Marketing Service, P. A. C. A. Docket No. 3855 


The RosENBLUM Bros. Company, Complainant, v. HyMIE CoHEN, Morris MILier, 
Max LAVEN, and HYMIg MaGapowlrz, trading as Economy Propuce CoMPANY, 
Respondents. Proceedings, Findings of Fact, Conclusions, and Order. 

The complainant, The Rosenblum Bros. Company, of 226 South 
Phelps Street, Youngstown, Ohio, by formal complaint received in 
the Agricultural Marketing Service of the United States Department 
of Agriculture on December 3, 1940, seeks an award of reparation 
under the provisions of the Perishable Agricultural Commodities Act, 
1930, as amended (7 U. S. C. 1940 ed. 499a), against the respondents, 
Hymie Cohen, Morris Miller, Max Laven, and Hymie Magadowitz, 
trading as Economy Produce Company, whose address is Northern 
Ohio Food Terminal, Cleveland, Ohio, for damages in the amount of 
$214.40 because of the rejection, without reasonable cause, of a car- 
load of juice grapes purchased by the respondents for shipment in 
interstate commerce from Chicago, Illinois, to Cleveland, Ohio. 

It appears from the complaint that on or about October 26, 1940, 

the complainant sold to the respondents a carload containing 1,175 
lugs, of Carrignane Blue Fan juice grapes at the agreed price of 90 
cents per lug delivered at Cleveland, Ohio, “Chicago Acceptance 
Final”; that the grapes were inspected by L. Gillarde Company on 
October 23, 1940, who acted as broker in negotiating the sale as agent 
for both complainant and respondents; that the sale was made over 
the telephone and confirmed by telegram and written confirmation 
of sale; that the grapes were shipped in car PFE 17924 and were of 
_the kind, quality, and grade called for in the contract of sale; and 
that the respondents refused to accept the grapes, thereby compelling 
the complainant to resell them, which resale netted $843.10, resulting 
in damages in the amount of $214.40, no part of which has been 
paid. 
In respondents’ answer filed February 24, 1941, the first three formal 
paragraphs of the complaint are admitted, while paragraphs 4 to 12, 
inclusive, setting out definite allegations concerning this transaction, 
are denied “for want of information, knowledge, and belief.” Such 
an answer is of little or no assistance in deciding the proceeding on 
its merits. 
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The complainant waived the filing of an opening statement of facts 
and relies upon the allegations in the complaint, with the exhibits 
attached, because “the answer is a denial merely ‘for want of informa- 
tion, knowledge, and belief’, which we consider no answer at all.” A 
report of investigation was mailed to the parties on June 27, 1941, 
which was in accordance with the regulations then existing and with 
those now in effect (7 CFR 47.24; 6 F. R. 3508). 

While the amount involved is less than $500, a hearing was held, 
before an examiner of this Department, at Youngstown, Ohio, on 
November 3, 1941. 

Evan J. Rummell, 206 Stambaugh Building, Youngstown, Ohio, 
appeared for the complainant, and Fred Stua, Northern Ohio Food 
Terminal, Cleveland, Ohio, appeared for the respondents. 

The respondents, through their counsel, filed a brief, dated Decem- 
ber 5 and received on December 8, 1941, which has been duly con- 
sidered. 

There are three issues to be determined. The first is whether there 
was a valid contract between the parties; second, whether rejection 
of the grapes was without reasonable cause; and third, whether the 
complainant suffered any damage. 

As stated by the examiner at the hearing: 


“In a pre-hearing conference, the parties have agreed that under a contract 
dated October 26, 1940, the L. Gillarde Company of Chicago, acting as agent 
for the complainant, sold to the respondent, the Economy Produce Co. of Cleve- 
land, a carload consisting of 1175 lugs of grapes shipped in car PFE 17924, at a 
price of 90 cents a lug, or a total contract price of $1057.90, delivered Cleve- 
land. The shipping point, for purposes of this contract, was Chicago, Illinois.” 


Neither party interposed any objection to the foregoing statement. 
It is, therefore, unnecessary to discuss in detail the evidence as to 
whether there was a valid contract for the sale of the grapes. It 
will be noted that, according to the statement, the contract called 
for grapes delivered at Cleveland, Ohio. The Federal inspection cer- 
tificate at Cleveland, which was made on the afternoon of October 
29, 1940, reads, in part: : 


“Quality: Sweet, well colored. Grade defects within the tolerance. 

“Condition: Berries mostly firm, some soft, 5 to 10% raisining. Berries 
firmly attached to capstems, stems wilted. anging from 1 to 5%, average 
2% crushed berries; in most lugs 3 to 5%, in some 10 to 25% wet berries. In 
most lugs less than 1%, a few 2 to 4%, in some 5 to 10%, average 2% decay 
which is Blue Mold Rot, all stages.” 

The foregoing fails to show any ground for rejection under the 
terms of the contract. Hence, the rejection was without reasonable 
cause. 

The respondents contend that the resale of the grapes to Abe 
Cooper at 75 cents per lug was not made in good faith. They refer 
to the fact that the investigation made by a representative of this 
Department discloses that the complainant’s records do not definitely 
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show all the details in connection with the handling of the grapes. 
While it is true that all licensees are required to keep accounts, rec- 
ords, and memoranda fully and correctly disclosing all transactions 
in their business, nevertheless, the complainant positively testifies 
that the grapes were resold to Cooper at 75 cents per lug and there is 
submitted in evidence a statement from the latter to the effect that 
he paid $881.25 for the grapes, which was at the rate of 75 cents per 
lug. The complainant submits evidence to the effect that the resale 
was made in good faith at the highest price obtainable and without 
incurring any unnecessary expenses. The respondents refer to the 
resale as “fraudulent” or “imaginary.” The record does not support 
them in this contention. 


FINDINGS OF FACT 


1. The complainant, The Rosenblum Bros. Company, is a corpora- 
tion whose post office address is 226 South Phelps Street, Youngs- 
town, Ohio. 

2. The respondents, Hymie Cohen, Morris Miller, Max Laven, and 
Hymie Magadowitz, are partners trading as Economy Produce Com- 
pany, of Cleveland, Ohio, and during all the times mentioned in the 
complaint were licensed under the Perishable Agricultural Com- 


modities Act, 1930, as amended. 

3. On October 26, 1940, the respondents purchased from the com- 
plainant, for shipment in interstate commerce, a carload of grapes, 
containing 1,175 lugs, at 90 cents per lug delivered at Cleveland, Ohio. 

4. The grapes were shipped from Chicago, Illinois, to Cleveland, 
Ohio, but were rejected by the respondents. Federal inspection at 
Cleveland showed that the grapes conformed to the specifications of 
the contract of sale and the respondents’ rejection of them was, there- 
fore, without reasonable cause. 

5. Following the rejection of the grapes at Cleveland, Ohio, they 
were shipped to Pittsburgh, Pennsylvania, and from Pittsburgh to 
Youngstown, Ohio, where they were sold for the best price obtainable 
which was 75 cents per lug, or $881.25, less a reconsignment charge at 
Pittsburgh of $6.93, a reconsignment and demurrage charge at Cleve- 
land of $7.37, and a back-haul charge from Pittsburgh to Youngstown 
of $23.85, or a net resale price of $843.10. 

6. The cause of action accrued on or about October 30, 1940, and 
the formal complaint was filed on December 3, 1940, which was within 
the nine months allowed in the act for the filing of a claim for 
reparation. 


CONCLUSIONS 


The rejection of the grapes by the respondents was without reason- 
able cause and in violation of the Perishable Agricultural Commod- 
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ities Act, 1930, as amended, resulting in damages to the complainant 
in the amount of $214.40, for which sum reparation should be awarded 
with interest thereon. The facts and circumstances, as herein set 
forth, should be published by the Agricultural Marketing Adminis- 
tration, as authorized by section 8 of the act. 







ORDER 






Ir 1s Orperep, that the complainant, The Rosenblum Bros. Com- 
pany, a corporation, of 226 South Phelps Street, Youngstown, Ohio, 
be, and it hereby is, awarded reparation against the respondents, 
Hymie Cohen, Morris Miller, Max Laven, and Hymie Magadowitz, 
trading as Economy Produce Company, Northern Ohio Food Termi- 
nal, Cleveland, Ohio, in the sum of $214.40 with interest thereon at the 
rate of five percent per annum from October 30, 1940, until paid. 

Ir Is Furtuer Orprren, that the respondents shall pay said sum to 
the complainant, as reparation, within 30 days from the date of this 
order. 

Ir Is Furtuer Orperep, that the Agricultural Marketing Adminis- 
tration shall publish the facts and circumstances concerning the 
respondents’ violation of Section 2 of the Perishable Agricultural 
Commodities Act, 1930 as amended, as provided by section 8 thereof. 

Ir Is FurrHer Orperep, that a copy hereof be served upon the 
parties by registered mail, or in person, and that, except as to the date 
of payment of reparation, this order shall become effective 10 days 
from and after such completed service. 

Done at Washington, D. C., this 18th day of March 1942. Wit- 
ness my hand and the seal of the Department of Agriculture. 

[sEaL] (S) Grover B. Hi11, 
Assistant Secretary of Agriculture. 
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Agricultural Marketing Service, P. A. C. A. Docket No. 4032 





L. GILLARDE Company, Complainant, v. Stee, City Fruir Company, INc., Re- 
spondent. Proceedings, Findings of Fact, Conclusions, and Order. 





The complainant, L. Gillarde Company, a corporation of 79 South 
Water Market, Chicago, Illinois, by formal complaint received in the 
Agricultural Marketing Service of the United States Department of 
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Agriculture on June 7, 1941, seeks an award of reparation under the 
provisions of the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U. S. C. 1940 ed. 499a), against the respondent, Steel City 
Fruit Company, Inc., Fruit Exchange Building, Pittsburgh, Penn- 
sylvania, for damages in the amount of $750.88, the amount due for 
carload of grapes purchased by the respondent from the complainant 
and diverted in interstate commerce from Chicago, Illinois, to Pitts- 
burgh, Pennsylvania. 

It appears from the complaint and attached exhibits that on No- 
vember 8, 1940, the complainant sold to the respondent a carload of 
Emperor grapes, consisting of 1,098 lugs of Billioniare Brand, “US 
ONE Well Within at shipping point,” at the agreed price of $1.20 
per lug delivered at Pittsburgh, Pennsylvania, or a net invoice value 
of $750.88; that the grapes were inspected at point of shipment on 
November 1, 1940, by a Federal-State inspector whose certificate shows 
that they were U. S. No. 1 Table, well within grade tolerance; that 
the grapes were diverted from Chicago, Lllinois, to Pittsburgh, Penn- 
sylvania; and that upon arrival of the grapes they were accepted by 
the respondent, and that there is now due the complainant the sum 
of $750.88. 

It appears from the answer that the complainant agreed to give 
protection of 10 cents per lug, and that the respondent, after deduct- 
ing the 10 cents per lug on December 6, 1940, remitted $641.08, which 
the complainant refused to accept. The inspection by the Railroad 
Perishable Inspection Agency indicates that on November 17, 1940, an 
average of 15 percent of the bunches of grapes showed 1 to 5 berries 
with gray mold. The grapes were handled by respondent with an- 
other dealer on a joint-account basis, resulting in a net loss of $88.49 
at the reduced cost price of $1.10 per lug. 

An order was issued by the Assistant Secretary directing that the 
amount of $641.08, concerning which there is no controversy, be paid 
by the respondent to the complainant. Payment has been made. 

The complainant submits evidence to the effect that the grapes 
were sold to the respondent over the telephone at $1.20 per lug, or 
$750.88, and that the complainant confirmed the telephone conversa- 
tion by wire; that the grapes arrived at Pittsburgh on November 9, 
and the respondent made no complaint whatsoever in regard to the 
grapes until November 12, 1940; that, upon arrival of the grapes, if 
there were any question as to whether they conformed to the contract 
of sale, it was the respondent’s duty to cause the grapes to be rein- 
spected by an inspector of the Department, which the respondent did 
not do; and that there was no outright allowance of 10 cents per lug, 
but only a conditional offer to make an allowance if the grapes were 
not as represented, 
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The respondent contends that it did not request or suggest Govern- 
ment inspection at Pittsburgh, and that the complainant knew that 
the grapes had arrived prior to November 14, when complainant agreed 
to protect at 10 cents per lug if the car did not “break right.” 

The evidence discloses that the parties entered into a contract for 
the purchase and sale of a carload of Emperor grapes which were 
to be “USONE Well within at shipping point” at $1.20 per lug, 
or a net of $750.88 delivered at Pittsburgh. As stated above, $641.08 
has been paid by the respondent. Hence, there is only $109.80 in 
controversy. The complainant relies principally upon the Federal- 
State inspection certificate which shows that the grapes conformed 
to the specifications of the contract of sale at time of shipment. The 
inspection by the Railroad Perishable Inspection Agency was not 
made until November 14, 1940, which was five days after the grapes 
arrived in Pittsburgh. The main difference between the parties is 
the interpretation to be placed upon the telegram of the complainant 
of November 14, which reads: 

“ANSWERING BELIEVE 20754 WILL BREAK MUCH BETTER THAN YOUR 


INSPECTION INDICATES THEREFORE AGREE TO PROTECT YOU UP 
TO 10 PER LUG ALLOWANCE IF DOESN’T BREAK RIGHT” 


The respondent relies upon the inspection made by the Railroad 


Perishable Inspection Agency, which reads, in part, “berries are firm 
with an occasional soft and leaking. An occasional Gray Mold decay 
found.” As pointed out above, this inspection was made five days 
after arrival of the grapes. A further inspection was made Novem- 
ber 17, when it was found by the same agency that “average 15% 
of bunches show 1 to 5 berries per bunch with Gray Mold Decay.” 
The respondent relies principally upon the last inspection made eight 
days after arrival. 

Since greater weight must be given to the Federal-State inspection 
certificate than to the two unofficial inspections made five and eight 
days, respectively, after the grapes arrived, it must be held that the 
grapes conformed to the specifications of the contract and did “break 
right.” 


FINDINGS OF FACT 


1. The complainant, L. Gillarde Company, is a corporation whose 
post office address is 79 South Water Market, Chicago, Illinois. 

2. The respondent, Steel City Fruit Company, Inc., is a corpora- 
tion whose address is Fruit Exchange Building, Pittsburgh, Penn- 
sylvania, and, during all the times mentioned in the complaint, was 
licensed. under the Perishable Agricultural Commodities Act, 1930, 
as amended. 

3. On November 8, 1940, the respondent purchased from the com- 
plainant, for shipment from Chicago, Illinois, to Pittsburgh, Penn- 
sylvania, a carload of Emperor grapes containing 1,098 lugs at $1.20 
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per lug, delivered at Pittsburgh, Pensylvania, or a net price of 
$750.88. Of this amount $641.08 was not in controversy, and, follow- 
ing an order issued by the Assistant Secretary, payment was made 
by the respondent, leaving $109.80 in controversy. 

4. The evidence discloses that the grapes conformed to the specifi- 
cations of the contract of sale and that the respondent is not entitled 
to any allowance. 

5. The cause of action accrued on or about November 9, 1940, and 
the complaint was filed on June 7, 1941, which was within the nine 
months allowed under the act for the filing of a claim for reparation. 


CONCLUSIONS 


The failure of the respondent to account to the complainant for the 
balance of the purchase price of the carload of grapes purchased from 
the complainant is a violation of the Perishable Agricultural Com- 
modities Act, 1930, as amended. Reparation should, therefore, be 
awarded in favor of the complainant for $109.80, with interest thereon, 
and the facts and circumstances, as herein set forth, should be pub- 
lished by the Agricultural Marketing Administration, as authorized by 
section 8 of the act. 

ORDER 


Ir Is Orpverep that the complainant, L. Gillarde Company, be, and 
it hereby is, awarded reparation against the respondent, Steel City 
Fruit Company, Inc., a corporation whose address is Fruit Exchange 
Building, Pittsburgh, Pennsylvania, in the sum of $109.80, with inter- 
est thereon at the rate of 5 percent per annum from November 9, 1940, 
until paid. 

Ir Is FurtHer Orperep that said respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within thirty days from the date of this order. 

Ir Is FurrHer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Adminis- 
tration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

Ir Is Furrner Orverep that a copy hereof shall be served on the 
parties, by registered mail or in person, and that, except as to the date 


of payment of reparation, this order shall become effective ten days 
from and after such completed service. ; 
Done at Washington, D. C., this 19th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 
[SEAL | (S) Grover B. Hin1, 
Assistant Secretary of Agriculture. 





AGRICULTURE DECISIONS 
(A. D. 94) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING ADMINISTRATION 


Agricultural Marketing Service, P. A. C. A. Docket No. 4114 


STEEL City Fruit Co., Inc., Complainant, v. Sip B. CARNINE, doing business as 
ASSOCIATED SALES CoMPANY, Respondent. Proceedings, Findings of Fact, Con- 
clusions, and Order. 

The complainant, Steel City Fruit Co., Inc., 315 Fruit Exchange 
Building, Pittsburgh, Pennsylvania, by formal complaint received in 
the Agricultural Marketing Service of the United States Department 
of Agriculture on December 20, 1941, seeks an award of reparation 
under the provisions of the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S. C. 1940 ed. 499a), against the respondent, 
Sid B. Carnine, doing business as Associated Sales Company, Payette, 
Idaho, for damages in the amount of $1,050, the amount due on seven 
carloads of prunes which were to be shipped in interstate commerce 
from Payette, Idaho, to Pittsburgh, Pennsylvania, and on which the 
complainant advanced $700. 

The formal complaint and report of investigation were mailed to 
the respondent on January 8, 1942, in accordance with the regulation 
(7 CFR 47.24; 6 F. R. 3508). Since no answer has been filed, this 
proceeding is disposed of under the act and the regulations without a 
hearing, and the facts alleged in the complaint are deemed to have 
been admitted (7 CFR 47.25 (c); 6 F. R. 3508). 

It appears from the complaint and the attached exhibits that on 
or about March 8, 1941, in the course of interstate commerce, the re- 
spondent agreed to consign to the complainant, for sale on commission 
at 7 percent of the gross proceeds, seven carloads of U.S. No. 1 Idaho 
Italian prunes; that the complainant agreed to and did advance $100 
per car, or a total of $700; that the respondent failed to ship any of 
the prunes and agreed to a commission charge of $50 per car, or $350, 
as a reasonable compensation to the complainant; and that there is — 
now due the complainant $1,050, no part of which has been paid. 

While no answer has been filed by the respondent, he has stated, 
in a letter to an official of this Department dated November 10, 1941, 
that “I still feel fully obligated to thé Steel City Fruit Com- 
pany * * * J hope to eventually repay them in full.” 

It appears that $50 per car is a rather high commission charge when 
no sale was made. However, the parties have agreed thereto and such 
a charge may be regarded as liquidated damages. 
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FINDINGS OF FACT 


1. The complainant, Steel City Fruit Co., Inc., is a corporation 
whose post office address is 315 Fruit Exchange Building, Pittsburgh, 
Pennsylvania ; the respondent, Sid B. Carnine, is an individual doing 
business as Associated Sales Company, whose address is Payette, 
Idaho, and, during all of the times mentioned in the complaint, was 
licensed under the Perishable Agricultural Commodities Act, 1930, 
as amended. 

2. On or about March 8, 1941, the complainant and the respondent 
entered into a contract under which it was agreed that the respondent 
would ship, in interstate commerce, from Payette, Idaho, to Pitts- 
burgh, Pennsylvania, seven carloads of U. S. No. 1 Idaho Italian 
prunes. 

3. The complainant agreed to advance $100 per car, or $700, and 
the latter amount was remitted to the respondent on March 10, 1941. 
The prunes were not shipped, and it was agreed that, in addition to 
the $700 advanced by the complainant, a commission of $50 per car, 
or $350, was reasonable. 

4, The cause of action accrued the early part of March 1941, and 
the informal complaint was filed on October 1, 1941, which was 
within the nine months allowed under the act for the filing of a 
claim for reparation. 


CONCLUSIONS 


The failure of the respondent to account to the complainant for 
any part of the $700 advanced by the complainant to the respondent, 
or for any part of the $350 which the parties agreed would be a 
reasonable commission, is a violation of the Perishable Agricultural 
Commodities Act, 1930, as amended; reparation should, therefore, be 
awarded in favor of the complainant for $1,050, with interest there- 
on; and the facts and circumstances, as herein set forth, should be 
published by the Agricultural Marketing Administration, as author- 
ized by section 8 of the act. 


ORDER 


Ir Is Orperep that the complainant, Steel City Fruit Co., Inc., 
be, and it hereby is, awarded reparation against the respondent, Sid 
B. Carnine, doing business as Associated Sales Company, Payette, 
Idaho, in the sum of $1,050, with interest thereon at the rate of five 
percent per annum from March 10, 1941, until paid. 

Ir Is FurrHer Orverep that said respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within 30 days from the date of this order. 


455249—42—-oL. 1 no. 3——6 
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Ir Is FurtHer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Adminis- 
tration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

Ir Is FurrHer Orperep that a copy hereof shall be served upon 
the parties by registered mail, or in person, and that, except as to the 
date of payment of reparation, this order shall become effective ten 
days from and after such completed service. 

Done at Washington, D. C. this 19th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[sEAL] (S) Grover B. Hi111, 

. Assistant Secretary of Agriculture. 















(A. D. 95) 
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AGRICULTURAL MARKETING ADMINISTRATION 






Agricultural Marketing Service, P. A. C. A. Docket No. 4064 






WEsSco Foops COMPANY, COMPLAINANT V. CHAS. CUTTONE AND JOE CUTTONE, PART- 
NERS, Dorne BUSINESS AS CHAS. CUTTONE & BroS., RESPONDENTS. PROCEEDINGS, 
FINDINGS oF Fact, CONCLUSIONS, AND ORDER. 






The complainant, Wesco Foods Company, 1425 South ‘Racine 
Avenue, Chicago, Illinois, by formal complaint received in the Ag- 
ricultural Marketing Service of the United States Department of 
Agriculture on July 5, 1941, seeks an award of reparation under the 
provisions of the Perishable Agricultural Commodities Act, 1930, 
as amended (7 U. S. C. 1940 ed. 499a), against the respondents, 
Chas. Cuttone and Joe Cuttone, partners, doing business as Chas. 
Cuttone & Bros., 8 South Water Market, Chicago, Illinois, for dam- 
ages in the amount of $879.90 because of the rejection of a carload 
of tomatoes purchased by the respondents from the complainant 
while still in the car in which they were shipped, in interstate 
commerce, from Wauchula, Florida, to Chicago, Illinois. 

The formal complaint and report of investigation were mailed 
to the respondents on August 14, 1941, in accordance with the regu- 
lations (7 CFR 47.24; 6 F. R. 3508). 

On October 11, 1941, the complainant, by its attorney, waived a 
formal hearing and requested the submission of all issues by sworn 
statements of fact and depositions, as provided for in paragraph 
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47.37 of the rules and regulations (7 CFR 47.37; 6 F. R. 3509). A 
similar request was made by the respondents on October 31, 1941. 

On or about May 27, 1941, the respondents purchased from the 
complainant a carload of tomatoes containing 675 lugs in car WFE 
67007 at the agreed price of $2.65 per lug, or $1,788.75, f. 0. b. 
shipping point; the tomatoes were purchased “Inspected and <Ac- 
cepted Track Chicago”; the complainant tendered the tomatoes to 
the respondents at Chicago, and they were duly accepted after 
inspection by the respondents; the respondents then submitted a 
check for the net purchase price in the amount of $1,788.75, but 
later stopped payment thereon; and thereupon the respondents 
rejected the tomatoes and the complainant resold them for the net 
amount of $908.85, resulting in damages to the complainant in the 
sum of $879.90, no part of which has been paid. 

The respondents filed a letter dated August 25, 1941, which may 
be considered an answer, alleging that the tomatoes were purchased 
upon “surface inspection”; that on the second inspection several lugs 
showed “water blistered tomatoes and leaking lugs”; whereupon the 
complainant was requested, by phone, to grant an allowance of at 
least 50 cents per lug; that an offer was made of 10 cents per lug 
with the promise that the complainant would endeavor to obtain 50 
cents allowance from the shipper; and that it was finally concluded 
that the tomatoes could not be used and, therefore, the lugs were 
replaced in the car. 

The case has been submitted under the shortened procedure. The 
respondents inspected the tomatoes on the track at Chicago prior 
to the contract. After the tomatoes were found satisfactory, a 
voucher or check was issued on May 27, 1941, in payment therefor. 
On the following day there was an “easier tendency” in the market 
for tomatoes and the respondents started to find petty causes for 
complaint, asking for an allowance. In an effort to avoid trouble 
and to maintain a friendly relationship with the respondents, the 
complainant agreed to try to get an allowance from the shipper. 
As the demands of the respondents were exorbitant and unreasonable, 
an allowance could not be made, and thereupon the respondents 
stopped payment on the check. The Federal inspection indicates that 
the tomatoes were U. S. No. 1, although not so represented in the 
contract of sale. 

FINDINGS OF FACT 


1. The complainant, Wesco Foods Company, is a corporation whose 
post office address is 1425 South Racine Avenue, Chicago, Illinois. 

2. The respondents, Chas. Cuttone and Joe Cuttone, are partners 
doing business as Chas. Cuttone & Bros., whose post office address 
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is 8 South Water Market, Chicago, Illinois, and, during all the times 
mentioned in the complaint, were subject to a license under the 
Perishable Agricultural Commodities Act, 1980, as amended. 

3. On or about May 27, 1941, the respondents purchased from the 
complainant a carload of tomatoes, which were still in the car in 
which they had been shipped in interstate commerce from Wauchula, 
Florida, to Chicago, Illinois. 

4. The tomatoes were sold subject to inspection and acceptance on 
track at Chicago. After the respondents had inspected the tomatoes 
and unloaded part of them, they replaced the lugs which had been 
removed from the car, rejected the tomatoes, and stopped payment 
on their check which had been issued in the full amount of the con- 
tract price of $1,788.75. 

5. The contract of sale did not provide that the tomatoes should 
be U. S. No. 1, but the Federal inspection certificate, dated May 26, 
1941, showed that they were U. S. No. 1. The respondents’ rejection 
of the tomatoes was, therefore, without reasonable cause and in viola- 
tion of the statute. 

6. Following the rejection of the tomatoes by the respondents, the 
complainant sold them for the best price obtainable, which netted 
$908.85, resulting in damages to the complainant in the sum of 
$879.90. 

7. The cause of action accrued on or about May 27, 1941, and the 
complaint was filed on July 5, 1941, which was within the nine months 
allowed in the act for the filing of a claim for reparation. 


CONCLUSIONS 


The tomatoes conformed to the specifications of the contract of 
purchase and sale and the rejection of them was, therefore, without 
reasonable cause and in violation of the Perishable Agricultural 
Commodities Act, 1930, as amended. The complainant resold the 
tomatoes for the best price obtainable, resulting in damages in the 
amount of $879.90, for which amount reparation should be awarded 
with interest thereon, and the facts and circumstances, as herein set 
forth, should be published by the Agricultural Marketing Adminis- 
tration, as authorized by section 8 of the act. 


ORDER 


Ir Is Orverep that the complainant, Wesco Foods Company, be, 
and it hereby is, awarded reparation against the respondents, Chas. 
Cuttone and Joe Cuttone, partners, doing business as Chas. Cuttone 
& Bros., 8 South Water Market, Chicago, Illinois, in the sum of 
$879.90, with interest thereon at the rate of five percent per annum 
from May 27, 1941, until paid. 
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Ir Is Furrner Orverep that said respondents shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within thirty days from the date of this order. 

Ir Is FurtHer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Admin- 
istration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

Ir Is FurrHer Orverep that a copy hereof shall be served on the 
parties by registered mail, or in person, and that, except as to the 
date of payment of reparation, this order shall become effective ten 
days from and after such completed service. 

Done at Washington, D. C. this 19th day of March 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[sEau] . (S) Grover B. Hm, 

Assistant Secretary of Agriculture. 


(A. D. 96) 
UNITED STATES OF AMERICA 
3EFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING ADMINISTRATION 
Agricultural Marketing Service, P. A. C. A. Docket No. 4082 


MAURICE WAINER, doing business as WAINER FRUIT CoMPANY, Complainant, v. SAM 
ANDREWS, Respondent. Proceedings, Findings of Fact, Conclusions, and 
Order. 

The complainant, Maurice Wainer, doing business as Wainer Fruit 
Company, 216 South Water Market, Chicago, Illinois, by formal com- 
plaint received in the Agricultural Marketing Service of the United 
States Department of Agriculture on September 10, 1941, seeks an 
award of reparation under the provisions of the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a), 
against the respondent, Sam Andrews, 1231 East Seventh Street, Los 
Angeles, California, for damages in the amount of $96.40, the amount 
due for the failure to deliver a carload of grapefruit meeting the 
specifications of a contract of sale made while the car was rolling from 
Los Angeles, California, to Chicago, Illinois. 

The formal complaint and report of investigation were mailed to the 
respondent on October 22, 1941, and the report of investigation to the 
complainant on the same date, in accordance with the regulations (7 
OFR 47.24; 6 F. R. 3508). . 
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It appears from the complaint and the attached exhibits that on 
July 21, 1941, the respondent sold to the complainant a carload of 
grapefruit, BUDDY BRAND, U. S. Number One quality on arrival, 
at $2.75 per box, delivered at Chicago, Illinois, the grapefruit to be 
sound within three percent tolerance. The grapefruit was shipped 
from California on July 16, in car marked PFE 19995. The complain- 
ant sold the grapefruit, while in transit, to C. H. Weaver & Company, 
Chicago, Illinois, at $2.95 delivered, and represented it to be of the 
grade and quality specified in the contract with the respondent. When 
the grapefruit arrived on the morning of July 23, C. H. Weaver & 
Company made complaint regarding the quality and the decay. There- 
upon; the grapefruit was inspected by a Federal inspector, who found 
that it was 80% U.S. Number One quality, with an average of four 
percent decay. The grapefruit was sold to Weaver by the complain- 
ant at twenty cents per box more than the contract price agreed upon 
with the respondent, and, as a result, the complainant would have 
realized a profit of $92.40 had the grapefruit met the contract speci- 
fications. A charge of $4 was made for inspection, which amount is 
also claimed as damages. 

An answer and counter-complaint were filed by the respondent on 
December 9, 1941, admitting that the decay was not to exceed three 
percent on arrival, and that the grapefruit was to be U. S. Number 
One quality, but alleging that before arrival the complainant diverted 
the car to Weaver, without the knowledge of the respondent, and that 
after rejection of the grapefruit by the complainant it was resold for 
$626.25, resulting in a net loss of $162.14. 

The complainant contends that the respondent was notified on 
July 23, 1941, which was the date of arrival, that the grapefruit was 
rejected while on the “C. & A. Railroad”, and that the grapefruit 
was resold for all it was worth. The respondent contends that the 
grapefruit, when loaded, was U. S. Number One quality and grade, 
and other grapefruit of the same quality and grade, when shipped, 
was graded and packed by the same people who loaded the car in 
question. 

It is disclosed by the evidence that on July 19, 1941, the parties, 
through a broker, entered into a written contract, as shown by the 
memorandum of sale, in which the respondent agreed to sell to the 
complainant a carload of U. S. Number One quality grapefruit con- 
taining 462 boxes at $2.75 per box, delivered at Chicago, Illinois, and 
under the special agreement it was provided as follows: “must be 
sound within 3% tolerance.” The Federal inspection certificate 
shows, as indicated: above, that the grapefruit was approximately 80 
percent U. S. Number One quality on July 23, 1941, the day it ar- 
rived at Chicago, Illinois, and that at that time it had an average of 
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four percent decay. While the grapefruit was in transit the com- 
plainant sold it toC. H. Weaver & Company at $2.95 per box, or $92.40 
more than the original contract specified. The complainant was 
justified in representing to Weaver that the grapefruit was of the 
quality and grade-called for in the contract with the respondent, and 
Weaver was justified in refusing it because it was not as represented, 
which resulted in damages to the complainant in the amount of $92.40. 
The additional claim of the complainant for $4, representing the 
inspection fee, is an item of expense relating to procurement of evi- 
dence and is not properly allowable in a reparation claim. 













FINDINGS OF FACT 





1. The complainant, Maurice Wainer, doing business as Wainer 
Fruit Company, is an individual whose post office address is 216 South 
Water Market, Chicago, Illinois. 

2. The respondent, Sam Andrews, is an individual whose post office 
address is 1231 East Seventh Street, Los Angeles, California, and, 
during all the times mentioned in the complaint, was licensed under 
the Perishable Agricultural Commodities Act, 1930, as amended. 

3. On or about July 19, 1941, the complainant purchased from the 
respondent, while the car was rolling from Los Angeles, California, 
to Chicago, Illinois, a carload of grapefruit of U. S. Number One 
quality, sound within three percent tolerance, at $2.75 per box deliv- 
ered, or at the net price of $788.39. 

4. On July 22, 1941, the complainant contracted to sell the grape- 
fruit, described as above, to C. H. Weaver & Company, of Chicago, 
Tllinois, at $2.95 per crate, or $92.40 more than the contract price with 
the respondent. 

5. The grapefruit was inspected upon arrival at Chicago, on July 
23, 1941, and graded approximately 80 percent U. S. Number One 
quality with four percent decay. 

6. C. H. Weaver & Company refused to accept the grapefruit be- 
cause it did not comply with the contract requirements, resulting in a 
loss to the complainant of $92.40, 

7. The cause of action accrued on or about July 23, 1941, and the 
formal complaint was filed on September 10, 1941, which was within 
the nine months allowed under the act for the filing of a claim for 
reparation. 





























CONCLUSIONS 





The failure of the respondent to ship to the complainant a carload 
of grapefruit in accordance with the terms of the contract of pur- 
chase and sale was without reasonable cause and in violation of the 
Perishable Agricultural Commodities Act, 1930, as amended, result- 
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ing in damages to the complainant in the amount of $92.40; repara- 
tion should, therefore, be awarded in favor of the complainant for 
$92.40, with interest thereon; the counter-complaint should be dis- 
missed; and the facts and circumstances, as herein set forth, should 
be published by the Agricultural Marketing Administration, as 
authorized by section 8 of the act. 


ORDER 


Ir Is Orverep that the complainant, Maurice Wainer, doing business 
as Wainer Fruit Company, be, and he hereby is, awarded reparation 
against the respondent, Sam Andrews, Los Angeles, California, in 
the sum of $92.40, with interest thereon at the rate of five percent per 
annum from July 23, 1941, until paid. 

Ir Is FurrHer Orperep that said respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, with- 
in thirty days from the date of this order. 

Ir Is Furtuer Orpverep that the counterclaim be, and the same hereby 
is, dismissed. 

Ir Is Furtuer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Adminis- 
tration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

Ir Is FurtHer Orverep that a copy hereof shall be served upon the 
parties, by registered mail or in person, and that, except as to the date 
of payment of reparation, this order shall become effective ten days 
from and after such completed service. 

Done at Washington, D. C. this 20th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[SEAL | (S) Grover B. Hi11, 

Assistant Secretary of Agriculture. 


(A. D. 97) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING ADMINISTRATION 


Agricultural Marketing Service, P. A. C. A. Docket No. 4122 


A. S. Burton, Inc., Complainant, v. NorMAN E. GAsBeR Co., Respondent. Proceed- 
ings, Findings of Fact, Conclusions, and Order. 


The complainant, A. S. Burton, Inc., of 324 Washington Street, 
New York, New York, by formal complaint received in the Agricul- 
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tural Marketing Service of the United States Department of Agricul- 
ture on December 22, 1941, seeks an award of reparation under the 
provisions of the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U.S. C. 1940 ed. 499a), against the respondent, Norman E. 
Gaber Co., Fruit Trade Buiiding, Philadelphia, Pennsylvania, for 
damages in the amount of $2,277.93, the amount due as a deficit in- 
curred in the handling of 18 carloads and four boat loads of citrus 
fruit shipped to the respondent in interstate commerce between 
January 2 and May 3, 1941. 

The formal complaint and report of investigation were served upon 
the respondent on January 22, 1942, in accordance with the regulations 
(7 CFR 47.24; 6 F. R. 3508). Since no answer has been filed, this 
proceeding is disposed of under the act and the regulations without a 
hearing, and the facts alleged in the complaint are deemed to have 
been admitted (7 CFR 47.25(c) : 6 F. R. 3508). 

It appears from the complaint and the attached exhibits that be- 
tween January 2 and May 3, 1941, the respondent consigned to the 
complainant 18 carloads and four boat loads of citrus fruit, shipped 
in interstate commerce from loading points in Florida to New York, 
New York; that upon arrival of the fruit at New York City, the com- 
plainant accepted delivery and sold the fruit for the account of the 
respondent at the highest prices which the complainant was able to 
secure, resulting in total gross proceeds amounting to $13,983.59; 
that the complainant paid the railroad charges amounting to $4,960.96, 
and other necessary expenses, including commissions, at the rate of 
five percent “less auction of the gross sales” amounting to $11,300.56; 
that the necessary expenses and commissions amounted to $16,261.52, 
resulting in a deficit of $2,277.93; that on or about February 27, 1941, 
the respondent gave a promissory note to the complainant payable four 
months after the date in the amount of $2,330.43, which included the 
deficit of $2,277.93, no part of which has been paid. 


FINDINGS OF FACT 


1. The complainant, A. S. Burton, Inc., is a corporation whose 
address is 324 Washington Street, New York, New York. 

2. The respondent, Norman E. Gaber Co., is a corporation whose 
address is Fruit Trade Building, Philadelphia, Pennsylvania, and, 
during all the times mentioned in the complaint, was licensed under 
the Perishable Agricultural Commodities Act, 1930, as amended. 

3. Between January 2 and May 38, 1941, the respondent consigned 
to the complainant, to be sold on behalf of the former, 18 carloads 
and four boat loads of citrus fruit, shipped in interstate commerce 
from loading points in Florida to New York, New York. 
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4. Upon arrival of the fruit at New York the complainant, acting 
as agent of the respondent, accepted delivery and sold the fruit 
on behalf of the respondent at the highest prices obtainable, resulting 
in total gross proceeds amounting to $13,983.59. 

5. The complainant paid the railroad charges amounting to $4,- 
960.96, and other necessary expenses, including commissions at the 
rate of five percent (less auction charges based on the gross sales), 
advances amounting to $11,300.56, and other expenses, making a 
total of $16,261.52, whereby a deficit of $2,277.93 was incurred, no 
part of which has been paid. 

6. The cause of action accrued during the first part of 1941, and 
the informal complaint was filed on September 6, 1941, which was 
within the nine months allowed under the act for he filing of a 
claim for reparation. 


CONCLUSIONS 


The failure of the respondent to account to the complainant for 
any part of the net deficit arising out of the sale of the citrus fruit 
consigned to the complainant and sold by it on behalf of the re- 
spondent, is a violation of the Perishable Agricultural Commodities 
Act, 1930, as amended; reparation should, therefore, be awarded in 


favor of the complainant for $2,277.93, with interest thereon; and 
the facts and circumstances, as herein set forth, should be published 
by the Agricultural Marketing Administration, as authorized by 
section 8 of the act. 

ORDER 


Ir Is Orpverep that the complainant, A. S. Burton, Inc., be, and 
it hereby is, awarded reparation against the respondent, Norman 
E. Gaber Co., Fruit Trade Building, Philadelphia, Pennsylvania, 
in the sum of $2,277.93, with interest thereon at the rate of five 
percent per annum from May 3, 1941, until paid. 

Ir Is Furruer Orperep that said respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within thirty days from the date of this order. 

Ir Is Furruer Orverep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Admin- 
istration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. ; 

Ir Is FurrHer Ousexan that a copy hereof shall be served upon the 
parties, by registered mail or in person, and that, except as to the 
date of payment of reparation, this order shall become effective ten 
days from and after such completed service. 
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Done at Washington, D. C., this 28th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 


[sEAL] (S) Grover B. Hit, 
Assistant Secretary of Agriculture. 


(A. D. 98) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING ADMINISTRATION 
Agricultural Marketing Service, P. A. C. A. Docket No. 4121 


Ben EISENBERG and Harry ROoiTsTeIN, partners, doing business as EISENBERG 
ROITSTEIN Co., Complainants, v. IpAHo SALEs Co., Respondent. Proceedings, 
Findings of Fact, Conclusions, and Order. 


The complainants, Ben Eisenberg and Harry Roitstein, partners, 
doing business as Eisenberg-Roitstein Co., 416 South 10th Street, 
Omaha, Nebraska, by formal complaint received in the Agricultural 
Marketing Service of the United States Department of Agriculture on 
December 20, 1941, seek an award of reparation under the provisions 


of the Perishable Agricultural Commodities Act, 1930, as amended 
(7 U. S. C. 1940 ed. 499a), against the respondent, Idaho Sales Co., 
of Twin Falls, Idaho, for damages in the amount of $432, the amount 
due for the failure by the respondent to deliver to the complainants 
two carloads of potatoes, which were to be shipped from Twin Falls, 
Idaho, to Omaha, Nebraska. 

The formal complaint and report of investigation were mailed to 
the respondent on January 28, 1942, in accordance with the regulations 
(7 CFR 47.24; 6 F. R. 3508). Since no answer has been filed, this pro- 
ceeding is disposed of under the act and the regulations without a 
hearing, and the facts alleged in the complaint and established by the 
record are deemed to have been admitted (7 CFR 47.25 (c); 6 F. R. 
3508). 

It appears from the complaint and the attached exhibits that on or 
about May 26, 1941, in the course of interstate commerce, the respond- 
ent sold to the complainants, for shipment from Twin Falls, Idaho, 
two carloads of U. S. No. 1 Russet potatoes at the agreed price of 
$1.30 per bag, or $9.36, delivered at Omaha, Nebraska; that the re- 
spondent refused to ship the potatoes and the complainants were forced 
to pay $1.90 per bag for similar potatoes; and that due to the respond- 
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ent’s failure to ship the potatoes the complainants were damaged in 
the amount of $432. Attached to the complaint and made a part there- 
of is an exhibit which shows that on June 12, 1941, the complainants 
purchased a carload of U. S. No. 1 Russet potatoes, consisting of 360 
one-hundred pound bags, at $1.90 per bag, delivered at Omaha, Ne- 
braska. Nowhere in the record is there any indication that the com- 
plainants purchased another car of potatoes to replace the second car 
contracted to be shipped by the respondent. Therefore, reparation 
should be awarded for $216, instead of $4382. 


FINDINGS OF FACT 


1: The complainants, Ben Eisenberg and Harry Roitstein, are part- 
ners, trading as Eisenberg-Roitstein Co., whose post office address is 
416 South 10th Street, Omaha, Nebraska. 

2. The respondent, Idaho Sales Co., is a corporation whose post 
office address is Twin Falls, Idaho, and, during all the times mentioned 
in the complaint, was licensed under the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

3. On May 26, 1941, the complainants purchased from the re- 
spondent, for shipment from Twin Falls, Idaho, to Omaha, Nebraska, 
in interstate commerce, two carloads of U. S. No. 1 Russet potatoes, 
at the agreed price of $1.30 per 100-pound bag, or $936, delivered at. 
Omaha, Nebraska. 

4. The respondent failed to ship the potatoes and the complainants 
purchased one car of U. S. No. 1 Russet potatoes, containing 360 
one-hundred pound bags at $1.90 per bag, delivered at Omaha, Ne- 
braska, resulting in damages in the amount of $216, for which amount 
reparation should be awarded. 

5. The cause of action accrued during the latter part of May or the 
first part of June 1941, and the formal complaint was filed on Decem- 
ber 20, 1941, which was within the nine months allowed under the act 
for the filing of a claim for reparation. 


CONCLUSIONS 


The failure of the respondent to deliver to the complainants the two 
carloads of potatoes in accordance with the terms of the contract of 
purchase and sale is a violation of the Perishable Agricultural Com- 
modities Act, 1930, as amended; reparation should, therefore, be 
awarded in favor of the complainants for $216, with interest thereon; 
and the facts and circumstances, as herein set forth, should be published 
by the Agricultural Marketing Administration, as authorized by sec- 
tion 8 of the act. , 
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ORDER 


Ir Is Orverep that the complainants, Ben Eisenberg and Harry Roit- 
stein, partners, trading as Eisenberg-Roitstein Co., be, and they hereby 
are, awarded reparation ageinst the respondent, Idaho Sales Co., a 
corporation of Twin Falls, Idaho, in the sum of $216, with interest 
thereon at the rate of five percent per annum from June 12, 1941, 
until paid. 

Ir Is FurtHEr Orperep that said respondent shall pay said sum, to- 
gether with interest thereon, to the complainants, as reparation, within 
thirty days from the date of this order. 

Ir Is FurrHer Orverep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Admin- 
istration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930,as amended. — 

Ir Is FurrHer Orperep that a copy hereof shall be served upon the 
parties by registered mail, or in person, and that, except as to the date 
of payment of reparation, this order shall become effective ten days 
from and after such completed service. 

Done at Washington, D. C. this 28th day of March, 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[SEAL] (S) Grover B. Hirt, 

Assistant Secretary of Agriculture. 


(A. D. 99) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURAL MARKETING ADMINISTRATION 
Agricultural Marketing Service, P. A. C. A. Docket No. 4106 


T. B. MiLAM, doing business as the T. B. Mrmuam Packing Hovse, Complainant, 
v. H. C. AYERS, Respondent. Proceedings, Findings of Fact, Conclusions, and 
Order. 

In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S. C. 1940 ed. 499a), the complainant, 
T. B. Milam, doing business as the T. B. Milam Packing House at 
Leesburg, Florida, complains that the respondent, H. C. Ayers, of 
Atlanta, Georgia, has failed to account in full for a truckload of 
oranges bought from the complainant at Leesburg, Florida, for 
delivery to the respondent at Atlanta, Georgia. The complainant 
asks for reparation in the amount of the unpaid balance, stated as 
$101.50. The respondent, in his answer to the complaint, admits 
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the purchase and nonpayment of the agreed price in full. Repara- 
tion will be awarded the complainant in the amount claimed as 
damages in the complaint. 


FINDINGS OF FACT 


1. The complainant, T. B. Milam, is an individual operating as 
the T. B. Milam Packing House at Leesburg, Florida. 

2. The respondent, H. C. Ayers, is an individual who, during all 
of the times and dates referred to in the complaint, was engaged 
in the business of buying and selling perishable agricultural com- 
modities in interstate commerce as a licensee under the Perishable 
Agricultural Commodities Act, 1930, as amended, at Atlanta, Georgia. 

3. On or about May 14, 1941, the respondent purchased from the 
complainant in interstate commerce 113 boxes of oranges at the 
agreed total price of $177.90 f. o. b. Leesburg, Florida, for delivery at 
Atlanta, Georgia. The respondent accepted the oranges and paid 
$79.40 but thereafter failed and neglected to pay the balance of the 
price, or any part thereof. 

4. There is now due and owing the complainant from the re- 
spondent the sum of $101.50, which amount includes fees of a notary 
public in protesting two of the respondent’s checks in the total 
amount of $3. 

5. The complaint was filed with the Agricultural Marketing Service 
within nine months from the date that the cause of action accrued. 


CONCLUSIONS 


It is concluded that the respondent’s failure to account and pay 
the complainant the agreed purchase price in full was, and is, in 
violation of section 2 of the act. Reparation should be awarded the 
complainant in the amount of the unpaid balance, and the facts and 
circumstances concerning the respondent’s failure to account should 


be published. 
ORDER 


Ir Is Orperep that the complainant, T. B. Milam, an individual 
doing business as the Milam Packing House at Leesburg, Florida, be, 
and he hereby is, awarded reparation against the respondent, H. C. 
Ayers, of Atlanta, Georgia, in the amount of $101.50, with interest 
thereon at the rate of five percent per annum from June 1, 1941, 
until paid. 

Ir Is FurrHer Orperep that the respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within 30 days from the date of this order. 
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Ir Is Furruer Orverep that the Agricultural Marketing Adminis- 
tration shall publish the facts and circumstances concerning the 
respondent’s violation of Section 2 of the Perishable Agricultural 
Commodities Act, 1930, as amended, as provided by section 8 thereof. 

Ir Is Furruer Orverep that a copy hereof shall be served upon 
the parties by registered mail, or in person, and that, except as to 
the date of payment of reparation, this order shall become effective 
10 days from and after such completed service. 

Done at Washington, D. C., this 28th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[ SEAL | (S) Grover B. Hix, 
Assistant Secretary of Agriculture. 
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UNITED STATES OF AMERICA 







3EFORE THE SECRETARY OF AGRICULTURE 






AGRICULTURAL MARKETING ADMINISTRATION 





Agricultural Marketing Service, P. A. C. A. Docket No. 4101 





T. B. MiLaAM, doing business as the Mimam PAcKING House, Complainant, r. 
Grorce E. Espey, doing business as the Espy Propuce Company, Respondent. 
Proceedings, Findings of Fact, Conclusions, and Order. 











The complainant, T. B. Milam, operating as the Milam Packing 
House, at Leesburg, Florida, alleges in his complaint under the Per- 
ishable Agricultural Commodities Act, 1930, as amended (7 U.S. C. 
1940 ed. 499a), that George E. Espy, doing business as the Espy Prod- 
uce Company, at Birmingham, Alabama, has failed to account and 
pay the full purchase price of a truckload of oranges purchased in 
interstate commerce. The complainant asks for reparation in the 
amount of the unpaid part of the purchase price. 

The complaint and reports of investigation were regularly served 
upon the respondent. He has not answered the complaint or the 
reports of investigation. Such failure to answer the complaint is 
deemed to be an admission of the truth of the allegations thereof 
(7 CFR 47.25; 6 F. R. 3508). 

The record shows that 100 boxes of oranges were purchased by the 
respondent from the complainant on May 16, 1941, at the agreed price 
of $174.60, for shipment from Leesburg, Florida, to Birmingham, 
Alabama. The sum of $50 was paid at the time of purchase. Sub- 
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sequent to the filing of the complaint, the respondent paid $70 and 
promised to pay $25 on November 1 and the balance on December 1.. 
He has failed to comply with his promise. The unpaid balance is 
$54.60. Reparation will be awarded in that amount. 


FINDINGS OF FACT 


1. The complainant, T. B. Milam, is an individual doing business 
as the Milam Packing House, at Leesburg, Florida. 

2. The respondent, George E. Espy, is an individual who is en- 
gaged in the business of buying and selling perishable agricultural 
commodities in interstate commerce as a licensee under the Perish- 
able Agricultural Commodities Act, 1930, as amended, at Birming- 
ham, Alabama. 

3. On or about May 16, 1941, the respondent purchased from the 
complainant in interstate commerce 100 boxes of oranges at the total 
agreed price of $174.60, for shipment from Leesburg, Florida, to 
Birmingham, Alabama. The respondent paid the complainant the 
sum of $50 at the time of purchase. Thereafter he paid an addi- 
tional sum of $70 and promised to pay $25 on November 1 and the 
balance on December 1. He has failed to make the promised pay- 
ments. There remains due and owing the complainant the unpaid 
balance of $54.60. 

4, The complaint was filed with the Agricultural Marketing Service, 
now Agricultural Marketing Administration, within the time pro- 
vided by the statute for the filing of reparation complaints. 

5. A copy of the complaint was regularly served upon the respond- 
ent, who has failed to file an answer thereto. 


CONCLUSIONS 


It is concluded that the respondent’s failure to account in full to 
the complainant for the oranges purchased was, and is, in violation 
of section 2 of the act. Reparation should be awarded the com- 
plainant in the amount of the unpaid portion of the purchase price, 
and the facts and circumstances concerning the respondent’s violation 
of the act should be published. 


ORDER 


Ir Is Orverep that the complainant, T. B. Milam, doing business 
as the Milam Packing House, of Leesburg, Florida, be, and he hereby 
is, awarded reparation against the respondent, George E. Espy, doing 
business as the Espy Produce Company, at Birmingham, Alabama, in 
the amount of $54.60, with interest thereon at the rate of five percent 
per annum from October 1, 1941, until paid. 
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Ir Is ForrHer Orperep that the respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within 30 days from the date of this order. 

Ir Is FurrHer Orverep that the Agricultural Marketing Admin- 
istration shall publish the facts and circumstances concerning the 
respondent’s violation of Section 2 of the Perishable Agricultural 
Commodities Act, 1930, as amended, as provided by section 8 thereof. 

Ir Is FurrHer Orperep that a copy hereof shall be served upon the 
parties by registered mail, or in person, and that, except as to the 
date of payment of reparation, this order shall become effective 10 
days from and after such completed service. 

Done at Washington, D. C., this 28th day of March 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[SEAL | (S) Grover B. Hu, 

Assistant Secretary of Agriculture. 


~ 
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